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Medical Quality Assurance
Commission Adopts New
Office-Based Surgery Rules

Background

While the ambulatory surgical facility licensure requirements
were effective July 1, 2009, significant confusion regarding
the Washington State Department of Health's interpretation
of their applicability to practitioner offices continued until the
department issued clarifying guidance on October 20, 2009.

Codified at chapter 70.230 RCW, the ambulatory surgical
facility licensure law excludes from its scope “outpatient specialty
or multi-specialty surgical services routinely and customarily
performed in the office of a practitioner in an individual or group
practice that do not require general anesthesia.” This provision
in the licensure law is often referred to as the “practitioner office
exception.”

On October 20, 2009, the department issued guidance in
the form of “Frequently Asked Questions” that broadens the
practitioner office exception and narrows the applicability of the
licensure law. In the guidance, the department communicated
a change in its interpretation of the definition of the term
"ambulatory surgical facility.” According to the guidance, the
department now interprets the term to include only “[a] facility
that performs outpatient surgeries and uses general anesthesia.”
Accordingly, any physician office or other facility that does not
use general anesthesia “"does not need, and cannot get, [an
ambulatory surgical facility] license. ..."

While office-based settings where surgical procedures are
performed without general anesthesia are not within the scope
of the ambulatory surgical facility licensure law, as that law is
currently interpreted by the department, a physician performing
such procedures may be within the scope of new rules governing
office-based surgery recently adopted by the Medical Quality
Assurance Commission (“MQAC").

MQAC's Office-Based Surgery Rules

On June 3, 2010, MQAC adopted new rules governing
physicians who perform surgical procedures in office-based
settings (the "Office-Based Surgery Rules”). MQAC determined
the rules were needed in order to directly regulate office-
based surgery, including administration of sedation and
anesthesia. Through the rules, MQAC sought to establish
enforceable standards and to authorize it to address complaints
of unprofessional conduct and allegations of violations of the
rules pursuant to the Medical Practice Act and the Uniform

Disciplinary Act.

Applicability of Office-Based Surgery Rules

The Office-Based Surgery Rules apply to physicians practicing
independently or in a group setting who perform office-based
surgery employing moderate sedation or analgesia, deep
sedation or analgesia, or major conduction anesthesia. The term
“office-based surgery” includes any surgery or invasive medical
procedure requiring analgesia or sedation (including local
infiltration for tumescent liposuction) performed in a location
other than a licensed hospital or hospital-associated surgical
center or a licensed ambulatory surgical facility.

Specifically exempt from the Office-Based Surgery Rules are
physicians performing:

e Surgery requiring only minimal sedation or infiltration of local
anesthetic around peripheral nerves;

e Surgery utilizing general anesthesia;

¢ Oral and maxillofacial surgery; or

e Surgery in a licensed hospital or hospital-associated surgical
center or a licensed ambulatory surgical facility.

In order to qualify for the oral and maxillofacial surgery
exemption, the physician must be licensed both as a physician
and as a dentist and must comply with the Washington State
Dental Quality Assurance Commission regulations. In addition,
the physician must hold a valid moderate sedation permit,
moderate sedation with parenteral agents permit, or general
anesthesia and deep sedation permit.

Certification or Accreditation

Within 365 days of the effective date of the Office-Based
Surgery Rule, a physician who performs surgery under the rules
must ensure that the surgery is performed in a facility that is
accredited or certified and in good standing from one of the
following:

e The Joint Commission;
e The Accreditation Association for Ambulatory Health Care;
e The American Association for Accreditation of Ambulatory

Surgery Facilities; or
e The Centers for Medicare and Medicaid Services.

Facilities limiting office-based surgery to abortions or abortion-
related services may instead be accredited or certified by either
the Planned Parenthood Federation of America or the National
Abortion Federation.

Competency

Under the Office-Based Surgery Rules, when an
anesthesiologist or certified registered nurse anesthetist is
not present, a physician performing a surgical procedure
and using moderate or deep sedation or major conduction
anesthesia must be competent and qualified both to perform
the operative procedure and to oversee the administration of

intravenous sedation. In addition, at least one licensed health
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care practitioner currently certified in advanced resuscitative
techniques appropriate for the patient’s age must be present
or immediately available with age-size-appropriate resuscitative
equipment throughout the operative procedure and until the
patient has met the criteria for discharge from the facility.
Separation of Surgical and Monitoring Functions
In general, the Office-Based Surgery Rules prohibit a physician

from performing a surgical procedure while administering

intravenous sedation to the patient or while monitoring the patient.

In addition, the rules prohibit any licensed health care practitioner
who administers intravenous medications and monitors a patient
under deep sedation from performing or assisting in the surgical
procedure. However, in response to public comments requesting
increased flexibility with respect to surgical and monitoring
functions, MQAC added language to the rules permitting a
licensed health care practitioner designated by the physician to
administer intravenous medications and monitor a patient who is
under minimal or moderate sedation to assist the physician with
minor, interruptible tasks of short duration once the patient’s level
of sedation and vital signs have been stabilized, provided that

adequate monitoring of the patient’s condition is maintained.

Emergency Care and Transfer Protocols

A physician performing office-based surgery must ensure that,
in the event of a complication or emergency, all office personnel
are familiar with a written and documented plan to timely and
safely transfer patients to an appropriate hospital. That plan
must include arrangements for emergency medical services and
appropriate escort of the patient to the hospital.

Medical Records

The Office-Based Surgery Rules require physicians to maintain
an accurate, complete and comprehensive medical record
for each patient. When moderate or deep sedation or major
conduction anesthesia is used, the rules require the patient
medical record include a separate anesthesia record that
documents, among other things, any complication or unusual
events related to the procedure or sedation or anesthesia.

Conclusion

The department has indicated that it anticipates the Office-
Based Surgery Rules will be filed on September 15, 2010 and
effective 31 days thereafter.

This article was prepared by Emily R. Studebaker, Esq. of Garvey
Schubert Barer, estudebaker@gsblaw.com, (206) 816-1417.

We are available to assist

you in the following areas:
* Marital and Family Issues

* Death of Spouse or Family Member
* Drug/Alcohol Misuse

* Lawsuit Education and Support

* MQAC/OSTEO Board Issues

* Boundary Issues

* Disruptive Behavior

e Elder Care

* Practice Management

Steve Brisbois 927-2272
Michael Metcalf 928-4102
Paul Russell 928-8585
Phil Delich 624-1563
Michael Moore 747-5141

Physician Health is Important.
Eastern Washington Physician Health Committee

This committee, a fusion of the former SCMS committee and one including
members of medical staffs of Community Health Services and Providence Health
Care Hospitals, meets quarterly to educate ourselves about physician health
issues, review utilization and satisfaction with the Wellspring Early Assistance
Program (EAP), and plan activities, programs and resources to address needs in
these areas. Some of the guiding principles of this committee are:

>> The medical profession and healthcare community should foster physician
well-being

> A sense of community with one’s peers is vital to personal well-being

>> Changes in the healthcare environment and contributing to personal and
professional challenges and new stressors for physicians

> Physicians should have resources available to them to anticipate and
manage episodic personal issues

COMMITTEE MEMBERS
Jim Shaw, MD, Chair 474-3097

Robert Sexton 624-7320
Jim Frazier 880-0025
Mira Narkiewicz 889-5599
Patrick Shannon 509-684-7717
Deb Harper 443-9420

Sam Palpant 467-4258
Alexandra Wardzala 448-9555
Mike Henneberry 448-2258
Tad Patterson 939-7563
Hershel Zellman 747-2234
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