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Substantive Due Process Through the Just
Compensation Clause: Understanding
Koontz’s “Special Application” of the
Doctrine of Unconstitutional Conditions
by Tracing the Doctrine’s History

Peter A. Clodfelter*®
Edward J. Sullivan**

Koontz v. St. Johns River Water Management District' recently resolved,
at least to some extent, a question hounding judges, land use lawyers,
developers, and commentators since the Supreme Court decided Nollan
v. California Coastal Commission* and Dolan v. City of Tigard? in 1987
and 1994 respectively.* In Koontz, a five-justice majority held that in ad-
dition to real property, money exacted from a property owner during the
land use permitting process must satisfy Nollan’s €ssential nexus test, as
well as Dolan’s rough proportionality test.> The Court based its decision
on the doctrine of “unconstitutional conditions,”® a doctrinal dinosaur
that has staved off extinction since its judicial invention in the 1800s
through a protean evolution in different contexts and areas of the
law.” Understanding the Court’s trilogy of decisions in Nollan, Dolan,
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1. 133 S. Ct. 2586 (2013).

2. 483 U.S. 825 (1987).

3. 512 U.S. 374 (1994).

4. Cf. Lauren Reznick, The Death of Nollan and Dolan: Challenging the Constitu-
tionality of Monetary Exactions in the Wake of Lingle v. Chevron, 87 B.U. L. Rev.
725, 738 (2007) (describing the state-level litigation and disagreement over whether
Nollan and Dolan apply to monetary exactions immediately after the Court’s decisions).

5. See Koontz, 133 S. Ct. at 2603.

6. See generally id. at 2594-603 (explaining the doctrine and how it applies to per-
mit denials and monetary exactions).

7. See Cass R. Sunstein, The Unconstitutional Conditions Doctrine is an Anachronism
(With Particular Reference to Religion, Speech, and Abortion), 70 B.U. L. Rev. 593, 620
(1990) (calling the doctrine an “anachronism{,]” crude, general, and incompatible with
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