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1. Brief history of
marijuana regulation
In Oregon



1923

 Cannabis indica prohibited, except:

Medical preparations with 4 grains or
more per ounce, with a prescription e

Medical preparations with under 4 ry
grains per ounce, no prescription E
(1 grain = 64.79891 mg, or 1/7000 of pound)

Other distribution or
possession of cannabis
indica was made a crime

Reference: 1923 Oregon Laws, Chapter 27 (Enrolled House Bill 42)
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MR, BINNS TRIES HASHEESH.
I"row the Battimore Sun, Jdorch.G.

A well-dressed young man, who gave
the nnme of Binns. came to the City Hospital.
He had yielded to o stvange desire to eujova
doze of hasheesh, 0 drur that produces curious
resulty. 1ie told the doctor thuat he had some
doubfs as to the leceality of his toce, which to
him seemed sibunted on least two feet from where
it renlly was, Then e was dubious whether he
had any less or was simply walking on bvis chia.
The Inttor iden geemed to boave s frm hold on
him, for he stormped his feet on thae frounda
doxen timmes, s request o be relieved was piti-
ful. e feared that some onae would stenl an
v 01 lew from him,.  After medical treatment
Bians felt bettor. ]



1931

* Cannabis sativa added to prohibition,
with same exceptions

INDICA IATIVA

Fat Leaves and Short Bush = INDICA Thin Leaves and Tall Bush = SATIVA

It is a short plant, generally between 3 and 6 feet, A tall plant, generally between 8 and 12 feet. The leaves
and its leaves have short broad fingers. The leaves have long thin fingers and are light green. The more
are generally dark green sometimes tinged with equatorial varieties have more yellow pigments to

purple. As they near maturity, the leaves may protect the plant from intense light. Sativa buds are
become significantly more purple. It is a strong long and thin and turn red as they mature in a warm
smelling plant with a "stinky” or "skunky” smell. environment. In cooler environments the buds may be

The smoke of indicas is generally thick and more slightly purple. Sativa plants smell sweet and fruity and
prone to cause coughing when inhaled. Indicas the smoke is generally quite mild. Higher THC than CBD
are the traditional source of hashish. Higher CBD equals cerebral, soaring type of high, more energetic.
than THC equals heavier, sleepy type of high.

Reference: 1931 Oregon Laws, Chapter 203 (Enrolled Senate Bill 173)



1935

* Oregon adopted the Uniform State Narcotic

Drug Act Uniform Law Commission

The Hational Conlsrence of Commisslonsrs on Unifoim Siale Lowe

All cannabis illegal

* Except medicinal
preparations that
contained no more
than half of a grain
of extract per ounce

Reference: 1935 Oregon Laws, Chapter 121 (Enrolled House Bill 107)



1941

* Exception for medicinal
preparations was removed

All cannabis illegal

Reference: 1941 Oregon Laws, Chapter 190 (Enrolled Senate Bill 243)



* Oregon became the first state to
decriminalize possession of user amounts
of marijuana

* Less than one ounce

Reference: 1973 Oregon Laws, Chapter 680 (Enrolled House Bill




1986

* 1986 Ballot Measure 5 (initiative):
“Legalizes Private Possession and Growing of
Marijuana for Personal Use.”

 Results:
Yes: 279,479 (26%)
No: 781,922 (74%)




1997

* Legislature attempts to recriminalize
possession of user amounts
(less than one ounce)

from a Violation to a C Misdemeanor

* Opponents of the bill got twice the number
of signatures they needed to stop the bill
from going into effect, and refer the matter

to the voters

Reference: 1997 Oregon Laws, Chapter 474 (Enrolled House Bill 3643)



1998

* Ballot Measure 57 (referendum):
“Makes Possession of Limited Amount of
Marijuana Class C Misdemeanor.”

 Results:
Yes: 371,967 (33%)
No: 736,968 (67%)




1998

* Ballot Measure 67 (initiative):
“Allows Medical Use of Marijuana Within
Limits; Establishes Permit System.”

 Results:
Yes: 611,190 (55%)
No: 508,263 (45%)




2004

* Ballot Measure 33 (initiative):
“Amends Oregon Medical Marijuana Act:
Increases marijuana amount patients may
possess; allows sales; creates dispensaries.”

 Results:
Yes: 764,015 (42%)
No: 1,021,814 (57%)




2005

* Legislature increased amounts of permissible
medical marijuana:

Before After
* 3 ounces * 24 ounces
* 3 mature plants * 6 mature plants
* 4 seedlings * 18 seedlings

* Plus enabled “card stacking”
More on that shortly

Reference: 2005 Oregon Laws, Chapter 822 (Enrolled Senate Bill 1085)



2009

* Legislature directs Board of Pharmacy to
down-schedule marijuana:

Board of Pharmacy moves marijuana to
Schedule Il in Oregon

Reference: 2009 Oregon Laws, Chapter 898 (Enrolled Senate Bill 728); OAR 855-080-0022(1)



2010

* Ballot Measure 74 (initiative):
“Establishes medical marijuana supply
system and assistance and research
programs; allows limited selling of
marijuana.”

 Results:
Yes: 626,749 (44%)
No: 790,979 (56%)




2012

e 2012 Ballot Measure 80 (initiative):
“Allows personal marijuana, hemp
cultivation/use without license; commission
to regulate commercial marijuana
cultivation/sale.”

 Results:
Yes: 810,538 (47%)
No: 923,071 (53%)




2013

* SB 40: Reduced crime levels for
possession and manufacture

 HB 3194: Reduced sentencing levels for
commercial and substantial quantity
marijuana crimes

Reference: 2013 Oregon Laws, Chapter 591 (Enrolled Senate Bill 40), and Chapter 649 (Enrolled House Bill 3194)



2013

 HB 3460: Medical marijuana dispensaries
More on this in a later

Reference: 2013 Oregon Laws, Chapter 726 (Enrolled House Bill 3460)



2014

 SB 1531: Dispensaries — local options
More on this later

Reference: 2014 Oregon Laws, Chapter 79 (Enrolled Senate Bill 1531)



2014

 Ballot Measure 91
More on this later






Patients

* A patient with a qualifying condition and a
recommendation from their attending
physician can get a OMMP card from OHA

That person becomes a “cardholder”



Cardholders

* A cardholder can possess:
6 mature MJ plants;
18 MJ plant seedlings; and
24 ounces (1% pounds) of usable M)

* A cardholder is exempted from the state
criminal laws relating to MJ so long as they
are in compliance with the OMMA



Designated Caregivers

* A cardholder can also have a designated
caregiver

The caregiver gets a card too

The caregiver can possess the MJ for the
patient, and assist in its use



Growers

* A cardholder may grow for themselves, or
register a grower
Only one grow site per patient
Up to 4 patients per grower
No sale — only reimbursement of expenses

Up to 6 mature plants, 18 seedlings, and 24
ounces of usable MJ per patient

Thus up to 24 mature plants, 72 seedlings, and 96
ounces (6 pounds) of usable MJ per grower



The large plant diameters are nearly the size of the cargo utility trailer parked in the
driveway at the upper left side of the picture, and as tall as the fence.



Example:
e Person “A” is a:

* Patient;

* Grower for self and 3
others; and

* Caregiver for 26
patients

* Person “A” can possess:
* 45 pounds of MJ

(6 as a grower, 39 as a caregiver)
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* Multiple growers/caregivers at single location

e 600feet
A b i q Federal agents at Brian's Green Thumb Farm, shown in

this surveillance photo, found more than 1,000 pounds

h a rve st of marijuana, two processing machines and a money

counter. Prosecutors say the operation — large enough

at G [ toaccommodate 4V football fields — exemplifies the §
massive over-production achieved by people exploiting §

T h ll m b Oregon's medical marijuana program. Operator Brian

F a rm Wayng Simmon§ has I?elzen charged with drug l
conspiracy and is awaiting trial.

Enlarged
[ area

Source: U.S. Drug Enforcement Administration. DAN AGUAYO/THE OREGONIAN



Non-Cardholder Patients

* Affirmative defense to state criminal MJ
charges for person that isn’t a cardholder
but:

Diagnosed with qualifying condition within 12
months prior to arrest;

Advised by attending physician that MJ may help;
and

Otherwise complies with OMMA limits




Other Limits

* No use in public view
* No growing in public view
* DUII law still applies
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Total Number of Cardholders

64,838

SSSSSS : Oregon Health Authority (2014)



Number of Cardholders by County

(most are between 1% and 3% of total population)

. Baker 247 1.5% e Lane 7,010 2.0%
* Benton 941 1.1% e Lincoln 1,050 2.3%
*  Clackamas 4,692 1.2% e Linn 1,843 1.6%
*  Clatsop 590 1.6% e  Malheur 440 1.4%
. Columbia 900 1.8% e  Marion 3,609 1.1%
. Coos 1,638 2.6% o Morrow 70 .6%
. Crook 370 1.8% e  Multhomah 11,231 1.5%
*  Curry 734 3.3% e Polk 973 1.3%
. Deschutes 3,341 2.1% e Tillamook 534 2.1%
* Douglas 2,400 2.2% e Umatilla 596 8%
. Grant 104 1.4% e Union 390 1.5%
*  Harney 101 1.4% e Wallowa 130 1.9%
. Hood River 306 1.3% e Wasco 413 1.6%
*  Jackson 7,771 3.8% e  Washington 4,585 8%
* Jefferson 339 1.5% e  Yamhill 1,106 1.1%
* Josephine 5,075 6.1% e Gilliam / Sherman / Wheeler 83*
. Klamath 1,106 1.7%

. Lake 120 1.5% * “Note: To protect the confidentiality of patients, the

responses for these counties have been combined.

This practice is consistent with OHA policy and
Source: Oregon Health Authority (2014); 2012 US Census. HIPAA requirements.”



Per Capita Percentage of Cardholders Per County

(as of July 1, 2014)

O <1%
O 1% -1.9%
8 2% -2.9%
H 3% -3.9%
B >4%

Umatilla



Qualifying Conditions*

Agitation related to Alzheimer's disease 85
Cachexia 1,062
Cancer 3,167
Glaucoma 1,022
HIV+/AIDS 725
Nausea 8,985
PTSD 1,517
Severe Pain 62,095
Seizures, including but not limited to epilepsy 1,640

Persistent muscle spasms, including but not
limited to those caused by Multiple Sclerosis 16,295

* A person can have more than one qualifying condition.

Source: Oregon Health Authority (2014).



Qualifying Conditions

1%

m Alzheimers

M Cachexia

M Cancer

B Glaucoma

m HIV+/AIDS

® Nausea
PTSD
Severe Pain

W Seizures

W Spasms

Source: Oregon Health Authority (2014)
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HB 3460

« Allows / provides immunity for
transfer of “excess” marijuana

* Directed Oregon Health Authority
to establish rules for a medical
marijuana facility registration
system

 Criminal background checks
(doesn’t include dispensary
employees)

« Security for registered dispensaries

« Testing of marijuana
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HB 3460

« Location: Commercial, Industrial, Mixed Use,
or agricultural land

e Cannot locate:

— At the same address
as a grow site

—Within 1,000 feet of
a school (elementary,
secondary or career)
attended primarily by minors

—W.ithin 1,000 feet of another dispensary



HB 3460

* Signing statement

“extraordinarily
vigorous”
“enforcement of the
rules”
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HB 3460 RAC

* Rules Advisory Committee
* 13 members




HB 3460 RAC

OQOREGONLIVE w] FIS Sign in | Join
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Committee drafting medical marijuana rules considers
testing, fees and security

Sponsored By:

Laws and lawmakers

Under new a new state law, medical marijuana must be tested for mokd, m

and pesticides. A committee that met in Salem on
Friday is trying to decide exactly how that will be done and by whom. (Be: ]

ura/The Crregonian)




HB 3460 RAC

* Many more deficiencies in HB 3460
come to light
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Medical marijuana in Oregon: Rob Bovett says
dispensary law needs tweaks

Sponsored By:

Email the author | Follow on Twitter
©on Movember 19, 2013 at 10:58 AM, updated November 20, 2013 at 5:37 AM

ﬁ By Noelle Crombie | ncrombie@oregonian.com & Print

Laws and lawmakers
Rob Bovett's irritation over aspects of Oregon's ]\/I_EDIC AL
new medical marijuana dispensary law was clear MARIJ’U AN A
to evervone attending a meeting Monday to OUTLETS

review the latest draft of rules designed to govern

the industry. Medford, other cities trying to ban
medical marijuana outlets

Bovett, the Lincoln County district attorney and a
leading law enforcement voice on drug policy,
told other members of the rules committee that
he planned to write a letter to Gov. John Photos: Medical marijuana in
Kitzhaber detailing what he sees as a "laundry Mediong

list” of problems with House Bill 3460. The law Video: Medford resident thinks
creates a registry of medical marijuana dispensaries should remain

FAQ: Can local governments ban
medical marijuana outlets?




HB 3460 RAC

* RAC finalized the
draft rules

* But the problem
was the bill itself

DRAFT HE 3450 FULES
Dacember £, 2043

Contents
233-00S-1000

Applicabilty.... S = S 1
1080

233-00E-1020

Applicetion for Medical Marpana Facility Registration..
233-00E-1020

Fems = - 3

333-00B-1040

Application Revies. - — - =5
233-00E-1030

Approvsl of Applicstion 55
232-008-10=0

Ceninl of Appiication
233-008-1070

Expiration and Renewal of Resisarstion ¢ i 6
232-008-1080

Motification of Changes . 76
33z-008-1020

Requined Oosires. - 4 L] 5
333-0OE-1A00

Businass Qualificstions far Medicsl Manjuans Fadlity Regstration.__
S35-008-1110

Locations of Medical Merijuans Faciitias, - - E-]
233-00E-1130

Person Respansible fara Madical Ksdjusns Facility [PRF) L i 38
333-008-1430

Criminal Background Checs. ...
233-00E-1140

Seourity for Regishered Fadities...
333-0C0B-1130

Al System for Registared Fadiities.
233-008-1450

Widen Surv=ilance Equipment for Regisberad Faciitiss ...
233-00E-1170

Required Camers Coversge and Camers Fiscemant for Registered Facilfes . ... e 1312
S35-00B-1120

Widen Recording Requirements for Registered Faciites_.....
333-008-1450

Tastine = RRIEEL Y /el iaiz
333-008-1300

Dperation of Registered Fadilities.




* Deficiencies:
* Rob’s Top 10

* In no particular
order




HB 3460

* 1. Inadequate staffing and
enforcement

Governor called for “extraordinarily
vigorous” “enforcement of the rules”

Only 6 FTE



HB 3460

* 2. Dispensers unlicensed and
unregulated

Compare to pharmacies
Compare to alcohol



HB 3460

3. Testers unlicensed and unregulated
4. Growers unlicensed and unregulated

U

. Product types unregulated
BHO, RSO, hash, “gummi bears,” etc
. Marketing unregulated
. Labeling largely unregulated
. Zoning issues

O 00 N O

. Local control issues (more on this in a moment)
10. Indoor Clean Air Act issues



HB 3460

* First week applications were accepted

281 total applications

* Benton 4; Clackamas 10; Clatsop 4; Columbia 1; Coos 4;
Curry 3; Deschutes 16; Douglas 5; Hood River 2;
Jackson 19; Josephine 3; Klamath 3; Lincoln 10; Linn 4;
Malheur 3; Marion 13; Multnomah 129 Polk 2;
Umatilla 1; Union 1; Washington 4; Yamhill 1.

* Counties where no dispensaries applied: Baker, Crook,
Gilliam, Grant, Harney, Jefferson, Lake, Morrow,
Sherman and Tillamook, Wallowa, Wasco and
Wheeler.



Current Marijuana Dispensaries

CannaBend
3312 N Hwy 97
Zone: Commercial General

Key Provisions

No dispensary may open or operate within 1,000 feetof a
primary or secondary school

No dispensary may open or operate within 1,000 feet of
another dispensary. Applications for competing locations
will be processed on a first-come, first-served basis

Dispensaries must be located only in areas zoned commercial,
industrial or agriculture.

There must be a strong security system in place

Parcel Boundary Detail

The Herb Center
2205 NE Division St
Zone: Commercial Limited

Bloom Well
1814 NE Division St

Zone: Commercial Limited

\

g

The Medication Station

817 NW Hill St

Zone: Commercial General
{ ]

7 <
Garden Kings OMMP Club

325 NE Franklin Ave
Zone: Commercial Limited

Ny

Legend
‘5,1\3' School

. Marijuana Dispensary

[ 1000 t Buffer

MARSHALL HIGH SCHOOL

CannaCopia Collective MARSHALL
2330 NE Division St Unit 8 e
Zone: Commercial Limited

‘j‘ir LAFAYETTE

M.A.M.A
454 NE Revere Ave
Zone: Residential

* ¥

Bend's Best Buds .
345 NE Greenwood Ave
~ Zone: Commercial Limited

KEARNEY

6TH

Bend's Best B{lds

- .
High Grade Organics

804 NE 3rd St

Zone: Commercial Limited

DiamondTree
2669 NE Twin Knolls Rd SUITE 208

Zone: Mixed Employment

37 BEND SENIOR HIGH SCHOOL

Vine Street Apothecary
224 SE Vine Ln
Zone: Commercial Limited

Dr. Jolly’s LLC (*pending)
| 415 SE 3rd St
___ Zone: Commercial Limited

=1
Northern Lights Collective

630 SE 5th 5t

Zone: Industrial Limited
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FAQ): Can local governments ban medical marijuana
outlets?

Medford Police Chief Tim George

Medford Police Chief Tim George
Medford Chief of Police Tim George explains a recent modification to an ordinance that prevents marijuana
dispensaries from operating within city limits.



Local Control

* LC Opinion

HB 3460 and/or
SB 863 likely
preempt local
authority to ban

Dexter A. Johnson

LEGISLATIVE COUMSEL

STATE OF OREGON
LEGISLATIVE COUNSEL COMMITTEE

Movember 5, 2013

Representative Peter Buckley
900 Court Street NE H272
Salem OR 97301

Re: Regulation of Medical Marijuana Dispensaries
Dear Representative Buckley:

You have asked us whether either chapter 4, Oregon Laws 2013 (special session)
(Senate Bill 863), or chapter 726, Oregon Laws 2013 (House Bill 3450), preempts a local
government from restricting or prohibiting the operation of a state-registered medical marijuana
facility within the jurisdiction of the local government. We understand your question to arise from
the announced intention of a municipality to deny business licenses to medical marijuana
faciliies on the grounds that operation of the faciliies would viclate the federal Controlled
Substances Act (CSA), 21 U.S.C. 801 et seq.

We conclude that SB 863 may present some bamiers to municipal attempts to
specifically target medical marjuana faciliies. We conclude that HB 3480 presmpts most
municipal laws specifically targeting medical marijuana facilities. Finally, we conclude that while
a municipality may not be required to viclate federal law to comply with a conflicting state law, a
municipality may not act confrary to state law merely because the municipality believes that the
action will better carry out the purposes and objectives of federal law.

Before reviewing the specific provisions of the CSA, SB 863 and HB 3460, we belisve
that it is helpful to review and discuss the law conceming home rule and state preemption.

Article IV, section 1, Article VI, section 10, and Aricle XI, section 2, of the Oregon
Constitution, act as limitations on state regulation of local charters and acts of incorporation.
The provisions affirm the right of a municipality to select the form of municipal government and
to exercise police power ({regulate for the common health and welfare) within the municipality.
See generally La Grande/Astoria v. Public Employes Benefit Board, 281 Or. 137, 576 P.2d 1204
(1978), adhered to on rehearing 284 Or. 173, 586 P.2d 765 (1978). The general rule for
noncriminal matters is that a municipality may enact ordinances regarding matters that are
primarily of local concern, provided that the ordinances do not conflict with state law.

If & matter is primarily of state concem, or is of both state and local concem, the matter
becomes more complicated. A state law that addresses a concemn with the structure or policies
of a municipality must be justified by a need to safeguard the interests of the persons or entities
affected by the procedures of the municipality. Howewer, if a state law primarily addresses
substantive social, economic or other regulatory objectives, the state law prevails over a
confrary municipal policy concern. See La Grande/Astoria. State law is generally presumed to
not displace a local law that regulates local conditions absent a clear intent to do so, but state

K\opm15uc0070 cat doc.




L ocal Control

* What is SB 863?

llG MO” b
“Grand B

rgain”

TTth ORECON LEGISLATIVE ASSEMBLY-2013 Special Session

Enrolled

Senate Bill 863

Sponsered by JOINT COMMITTEE ON SPECIAL SESSION

CHAPTER

AN ACT

Relating to preemption of the local regulation of agriculture; and declaring an emergency.
Be It Enacted by the People of the State of Oregon:
SECTION 1. Sections 2 and 3 of this 2013 special session Act are added to and made a

part of ORS 622511 to 633,750,
SECTION 2. (1) As used in this section, “nursery seed” means any propagant of nursery

¢ finds and declares that

ia)l The production and use of agriculiural seed, flower seed, nursery seed and vegetable
seed and products of agricultural seed, flower seed, nursery seed and vegetable seed are of
substantial economic benefit to this state;

ib) The economic benefits resulting from agricultural seed, flower seed, nursery sced and
vegetable seed and seed product indusiries in this state make the protection, preservation
and promotion of those indusiries a matter of statewide interest that warranis reserving
exclusive regulatory power over agricultural seed, flower seed, nursery seed and vegetable
seed and products of agricultural seed, flower seed, nursery seed and vegetable seed to the
state; and

ic) The agricultural seed, flower seed. nursery seed and vegetable seed and seed product
industries in this state will be adversely affected if those industries are subject to a
patchwork of local regulations.

SECTION 3. (1) As used in this section:

ia) “Local government™ has the meaning given that term in ORS 174116,

ib) *“Nursery seed” means any propagant of nursery stock as defined in ORS 571005,

i2) Except as provided in subsection (2) of this section, a local government may not enact
or enforce a local law or measure, including but not limited to an ordinance, regulation,
conirol area or quarantine, to inhibit or prevent the production or use of agriculiural seed,
flower seed, nursery seed or vegetable seed or products of agricultural seed, flower seed,
nursery seed or vegetable seed. The prohibition imposed by this subsection includes, but is
not limited to, any local laws or measures for regulating the display, distribution, growing,
harvesting, labeling, marketing, mixing, notification of use, planting, possession, processing,
registration, storage, {ransportation or use of agricultural seed, flower seed, nursery seed
or vegetable seed or products of agricultural seed, flower seed, nursery seed or vegetable
seed,

i3) Subsection (2) of this section does not prohibit a local government from enacting or
enforcing a local law or measure to inhibit or prevent the production or use of agricultural

Enrolled Senate Bill 863 (SBE 863-INTRO) Page 1




Local Control

* But federal law
may preempt
any state law
that preempts
local authority

348 Or. 150
130 P.3d 518
En Banc.
EMERALD STEEL FABRICATORS, INC., Petitioner on Review,

BUREAU OF LABOR AND INDUSTRIES, Respondent on Review.
(BOLT 3004; CA A130412; SC 5056265).
Supreme Court of Oregon.
Argued and Submitted March 6, 2009,
Decided April 15, 2010.

[230 P.3d 519]

On review from the Court of Appeals

Terence J. Hammons, of Hammons & Mills.
Eugene. argued the cause and filed the brief for
petitioner on review.

Janet A Metcalf. Assistant Aftorney General
Salem. argued the cavse and filed the brief for
mespondent on review. With ber on the brief
were John B Kroger. Aftorney General. and
Erika L. Hadlock Acting Solicitor General.

Paula A Barman of Barran Liebman IIP,
Portland, filed the bnef for amicus curiae
Associated Oregon Industries.

James N. Westwood, of Stoel Rives IIP,
Portland, filed the brief for amici curiae Pacific
Legal Foundation and National Federation of
Independent Business. With him on the brief
was Deborah J. La Fetra.

KISTLER J.

The Oregon Medical Marijuana Act
authorizes persons helding a  registry
identification card to use manjuana for medical
purposes. ORS 475.306(1). It also exempts those
persons from state criminal lability for

[230 P.3d 520]

mamnufactring,  delivering. and  possessing
marijuana, provided that cerfain conditions are
met. ORS 475309(1). The Federal Centrolled
Substances Act. 21 USC. § 801 eof seq,
prohibits  the  manufacture.  distribution,
dispensation. and possession of marijuana even

when state law authorizes its use to treat medical
conditions. Gonzales v. Raich, 545 US. 1, 29,
125 S.Ct. 2195, 162 LEd2d 1 (2005); see
United States v. Oakland Cannabis Buyers'
Cooperative, 532 U.S. 483,486, 121 5.Ct. 1711,
1491 Ed.2d 722 (2001} (helding that there is no
medical necessity exception to the federal
prohibition  against  manufacturning  and
distributing marijuana).

The question that this case poses is how
those state and federal laws intersect in the
context of an employment discrimination claim;
specifically. employer argues that because
marijuana possession is unlawfnl under federal
law. even when used for medical purposes, state
law does not require an employer to
accommodate an employee's use of marijuana to
treat a disabling medical condition. The Court of
Appeals declined to reach that question
reasoning that employer had not preserved it.
Emerald Steel Fabricators, Inc. v. BOLL 220
Or.App. 423, 186 P.3d 300 (2008). We allowed
employer's petition for review and hold initially
that emplover preserved the question that it
sought to raise in the Court of Appeals. We also
hold that. under Oregon's employment
discrimination laws, employer was not required
to accommodate employee's use of medical
marijuana. Accordingly, we reverse the Court of
Appeals decision.

Since 1992, employee has experienced
anxiety, panic attacks, nausea, vomiting, and
severe stomach cramps. all of which have
substantially limited his ability to eat. Between
Jamuary 1996 and November 2001, employee
used a variety of prescription drugs in an attempt
to alleviate that condition None of those drugs




Local Control

* So we did a bill
 SB 1531
Clarify local right to
* Opt out
* Regulate
* Senator Bill Hansell
* Senator Rod Monroe
 Many others
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Local Control

e LCissued another
opinion
Federal law like

trumps state
preemption

P-COURTETRE S 1

Dextar A Johnzon Pyt o)
LEQEL ETIVE C CURll il
Fex gﬁ Il

i Mo

STATE OF OREGON
LEGISLAT IVE COUMSEL COMMITTEE

Warch 3, 2014

Senator Ted Ferrioli
Senate Republican Leader
900 Court Street NE 5323
Salemn OR 47301

Re: G erall See! Fabdrivadors, ko, v BOL!
Diear Senator Feriali

You asked us the following questions related to the Oregon Supreme Court's ruling in
Emerald Skel Fadrealrs, ko, v, BOLY

1. What is the holding of Eiremid Seel?

2. How does the holding atticulated n Ewemh See! apply to the Oregon Medical
hiarijuana Act (Ol &) generallyand 0 RS 475 214 (1) spedidcally?

3. In consideration ofthe anawers to the abowe questions, would 3 court require a
Inzd govemment to pemnit the transfer of medical manjuana under ORS &75.314

oy
I ha i the holding of Sremld Hee?

Eerahl Skeel concemed a3 person's authorty to use medical manjuana under ORS
4745306 (17 and whether that grant of authority required an emploer, under ORS 6594112 10
reasonably accommodate the person's use of medcal marijuana as an employes. A summany
of the laws pertinent to the caze are as Bllows: ORS 6594112 makes it wlawil or an
employer to discriminate against an emplowes on the basis of 3 disability. ORS 6594124 (1)
provides that "the pmtediors of ORS 6594112 do nat apply to any . . . emplowee who is
cumently engaging in the ilegal use of drugs if the emplower taes action based on that
conduct.” ORS G894 122 () defines "llegal use of drugs" asthe uss of dugs that are unlawful
to possess or distribube under the federal Controlled Substances Act (C54). Howewer, ORS
6594022 (1) also excides fromthe definiion of ‘llegal use of drugs” any use authorzed by
state law. Swerald Seel largely tumed on whether the authorized wse of medical marjuana
under ORS 475306 (1) is property authorz ed under state law for purpozes of these labor and
employment statutes, Specifcally, the coutt examined whether ORS 475306 (1) iz preempted
boythe C5A

In pertinent part, AR S 475 306 (1) provides:

'3 ar. 158 (Z10m.

koLl YIE01 B2 mamde




Local Control

* SB 1531C

Sunsets
clarification o
local authorit
to opt out on
May 1, 2015
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Enrolled
Senate Bill 1531

Spon Sentors HANSELL, MONROE, STARE: Seuiors AAERTSCHIGER Bo'ﬁmsr

Wl"rnﬁﬁhl'ﬁlllﬂuu Ibnl:- Il TNEON, xm‘ﬁ'ﬁ" KRUHE, MONNES AMDE 4
THOMEEN Wil INTERS, abives UIVEL, JENSON, 'nl’m HE,
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CHAPTRR oo

Heksing o manguans Bolities, creating new provigions; amemdog OHS 475004, and dectaring an
CIETREICY.

Re It Enncted by the People of the State of Oregon:
SRCTHOIN 1. Soction 2 of this 2004 At iz added to and made a part of OGRS 475200 to

476046,
mmﬂzmanmmm llemerliu oy #t-dtrer Somiily may
adopt ordinances that impose ¢ o the of medical marijuans

Mhm,ulwh“fwwmnlmﬂlﬁiI-'J'I.B‘H.lhl-mlnﬁcﬂ.lnih
wmh“njmﬂlmﬂlﬁnciru:mm For purposes of this seclion, “roason-
able reg " on the hours during which a medical
marijunna facility may be operated. ressonable limitstions on where s medical marijusss
ﬁﬁmwhmmamw“maﬁ:umnmmm;
thoms om the mannor in which n madicsl marijusns fcility may

SRCTHON 8. (1) Notwithstanding ORS 475.214 and seetion 2 of this 2014 Ast, the governing
buly of & city or county may adopt an ordinancs saacting & morstorium on the oporation
of registéred medical marfmans facilitios anth May 1, 2006, in the area mbject to the juris.
dicdion of the cily or counly il the morstoriem & ensols] no stor than May 1, B304

¥ Nelwithstanding (8 475900 (lpbi, & perscn whe is P ibile for or cmpl § by &
registered medical ij Incility itodl in an area subject to the jurisdiction of a city
wm&nmnmmhﬂmmﬁmunﬂmp&nﬂmhmu
tnws of this state for posséssion or delivery of marijusns, aiding and abatting another in tho
possession or delivery of marijuana o any othor criminal offense in which possession or
delivery of marijuana js a6 clensent,

mmanlmotnduwmmmum-mﬁ-uﬁrtlhm
musd modifly the Oregon Heallh Avlborily, in o manser proscribed by the suthority, of the
mralorinm.

i) A rogistored modicsl marfjusns facility that is located in an area subjoct to the ju-
risdiction of s city or coanty that posacizs a morstorbom ander this section may chooss to
’umldu thi -mlhul H'u-lll facility's registration, To surromlar rogistration under this

thi I i Tmcility must notify the sethority, in & manner prescribed

Evrulled Soasie B0 1621 85I 163105 Page 1




SB 1531: One year litigation reprieve?

* Mary Jane’s Attic

v .
3 L —
4 IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR JACKSON COUNTY
(4 5
6 MARLENE NUCKOLS, INDIVIDUALLY AND IN Case No. 14CV02348
HER CAPACITY AS PRESIDENT OF BAM
T RESULTS INC., AND OF BAM SOLUTION INC.,
AND AS LICENSEE, and RICHARD NUCKOLS, ORDER OM REVIEW
8 DBA MAYJANE'S ATTIC AND MARYJANE'S (ORS 34.100)
BASEMENT
9
Plaintiffs,
10 W
"
CITY OF MEDFORD,
12
Defendant.
13
14
This matter having come before the Court on May 7, 2014 for hearing following the return of the
16
rit of Review with the certified copy of the record and Petitioners (hereafter Nuckols) appearing
16
personally and through counsel, Leland Berger and Robert Graham, 2nd Respondent City of Medford
17
hereafter City) appearing through its counsel, John Huttl and Kevin McCannell, and the Court having
18
reviewed the parties’ written submissions, and the written record before the Court and having
it}
considered the arguments of counsel and now |, after having taken the matter under advisement, makes
20
he following proposed factual findings and legal conclusions
21
I Brief Procedural Background
22
o The Nuckols initially appeared before the Court on March 26, 2014 with their Petition for
Writ of Review challenging the City's revocation of their business license for distributing
24
marijuana in viclation of City ordinance. The City appeared at that time through its
25
counsel. Following the hearing, the Court entered it Order, dated March 31, 2014,
26

allowing the Writ of Review pursuant to ORS 34.040, The Writ was issued on April 1,

Page 1 - ORDER

JACKSON COUNTY CIRCUIT COURT
100 SOUTH DAKDA]
MEDFORD. OR 9750!




SB 1531: One year litigation reprieve?

* City of Cave Junction
v
State of Oregon
(Cave Junction )

* Providing All Patients Access

v

City of Cave Junction
(Cave Junction Il)



Issues in Cave Junction Cases

e 1. Does state law preempt local opt out
of medical marijuana dispensaries?
HB 3460
SB 863
SB 1531
e 2.If so, does federal law, in turn, preempt?
Emerald Steel v BOLI, et al



Status of Cave Junction Cases

* 1. Cave Junction I:
LOC/AOC prevailed in trial court
 State law does not preempt
On appeal to the Court of Appeals
* Awaiting briefing
* 2. Cave Junction ll:
Awaiting oral argument on April 17






Measure 91
Marijuana legalization

> 9504 of est. votes counted

822078 35.9%
649,223 44.1%

Cene

B
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& Yes
NO
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Measure 91 (Marijuana Legalization)

* Two Primary Components
A. Personal Allowance
B. Retail Regulation and Taxation



A. Personal Allowance

* Effective July 1, 2015, a person 21 or older can:

Have in their household (not readily seen from a
public place), up to:

* 8 ounces of useable marijuana (dried
marijuana flowers and leaves);

* 4 marijuana plants;*

* 1 pound of solid homemade marijuana
products; and

* 4% pounds of liguid homemade marijuana
products.

Have, outside of their household, up to 1 ounce
of useable marijuana.



Personal Allowance - Delivery

e Effective July 1, 2015, a person 21 or older can:
Deliver to another person 21 or older, for
noncommercial purposes, up to:*

* 1 ounce of homegrown marijuana;

* 1 pound of solid homemade marijuana
products; and

* 4% pounds of liquid homemade marijuana
products.

No consumption in public.



But no MCS or DCS <1,000’ school

* * Measure 91 amended MCS and DCS MJ
statutes to allow for that manufacture and
delivery, but did not amend the MCS and
DCS MJ < 1,000 feet of a school statutes.



B. Retail Regulation and Taxation

* The Oregon Liquor Control Commission (OLCC)
will regulate all other production, processing,
and sales of retail marijuana and marijuana
products. By January of 2016, OLCC will start
accepting applications for the following
businesses (a person can hold more than one
license):

Producers;
Processors;
Wholesalers; and
Retailers.



Taxation

* Taxation of retail marijuana, as it leaves
the grower, at the following rates:

$35 per ounce for flowers (bud);
$10 per ounce for leaves; and
S5 per immature plant (clone).



Local Control

* Opt out
* Time, place, and manner regulation
* Taxation



LOC/AOC Opinion

* Provisions in

Measure 91
are not
proscriptive

Association of
Oregon Counties

i

To:  Mike McCauley, Executive Director. League of Oregon Cities
Mike McArthur, Executive Director, Association of Oregon Counties

From: Sean O'Day. General Counsel. League of Oregon Cities
Katherine Thomas, Assistant General Counsel, League of Oregon Cities
Rob Bovett. Legal Counsel. Association of Oregon Counties

Re:  Measure 91 and Local Control

Date: March 4. 2015

You have asked us to examine whether Measure 91 preempts local governments in
Oregon from regulating, prohibiting. or taxing the growing, processing. distribution. or refail
sales of recreational marijuana. For the reasons that follow. the preemptive effect of Measure 91
is not free from doubt. Oregon’s strong home rule principles. the history of the Oregon Liquor
Control Act on which Measure 91 appears to be based, and federal law all call into question the
preemptive effect of Measure 91

L Home Rule Authority

Before examining the text of Measure 1. it is important to note that Oregon is a home
rule state, which allows z city or county the power to adopt erdinances on any matter unless
specifically preempted by state law !

City governments in Oregon derive their home rule authority through the adoption of a
home rule charter by the voters of that community pursuant to Article XI. section 2. of the
Oregon Constitution, which was added to the Oregon constitution in 1906 by the people’s
initiative. Article XI., section 2, provides. in part that:

“The Legislative Assembly shall not enact. amend or repeal any charter or act of
incorporation of any mumnicipality. city or town. The legal voters of every city and

! Home rule stands in contrast to a corollary principle known as Dillon’s Rule. Dillon’s Rule holds that

mmnicipal governments may engage only in activities expressly allowed by the state because they derive
their authority and existence from the state Jobm F. Dillon. 1 The Law of Municipal Corporations § 9b.
93 (2d ed 1873). Under Dillon’s Rule, if there is a reasonable doubt about whether a power has been
conferred to a local government, then the power has not been conferred. Jd. §35. at 173. In contrast, ina
home rule state like Oregon, a home rule charter approved by a vote of the people operates like a state
constitution. in that it vests all government power in the governing body of the mmmicipality. except as
expressly stated in that charter, or in state or federal law.

1

https://olis.leg.state.or.us/liz/2015R1/Downloads/CommitteeMeetingDocument/50835




Recent Local Taxation Elections

* November 2014
Advisory question on locally taxing marijuana
Josephine 17-65 YES 76.51% NO 23.49%
* March 2015
Local taxation of medical and retail marijuana
Jackson 15-133 YES 62.94% NO 37.06%




Distribution of Net Revenue

40 percent to schools;

25 percent for substance abuse treatment
and prevention services;

15 percent to the Oregon State Police; and

To assist local law enforcement in performing
it duties under the measure,™ 10 percent to
cities and 10 percent to counties.

Before July 1, 2017, distributed based on
population.

After July 1, 2017, distributed based on
proportion of marijuana businesses.*



Miscellaneous

* The measure does not affect:

The rights of employers
* Emerald Steel v BOLI
The rights of landlords

The Oregon Medical Marijuana Act (OMMA)






Some 2015 Legislative Issues

* Controlling the medical marijuana
supply chain (card stacking, etc)

* Local control
Opt out, regulation, taxation
* State tax distribution scheme
Upper end formula issues
Lower end formula issues






Some 2015 Legislative Issues

* Taxation point

* Concentrates

* Labelling and packaging

e Zoning issues

* Cross-pollination with hemp

* Seeds

* Additional OLCC license categories



Joint Marijuana Committee

* The plan: Two omnibus bills

Technical amendments for OLCC
 SB 844 is the vehicle

Substantive amendments
* One or two bills (OMMA and M91)

I 4l




Association of
Oregon Counties

AOC

Questions?




