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What Should the Medical
Marijuana Industry Prepare For If the
New Rider Is Not in the Next
Appropriations Bill in September?
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The House Appropriations Committee released the 2017 Omnibus Appropriations bill on May 1

as part of the fiscal year. Congress decided to continue the 2015 rider[1] that prohibits the

Department of Justice from spending funds to prevent state implementation of their medical

marijuana laws. The new rider expires on September 30, 2017, the end of the fiscal year, unless

it is included in the next appropriations bill. Past legislative actions suggest its continuation is

more likely than not.

The rider allows Northwest medical marijuana users and their suppliers (growers and retailers)

to take advantage of a groundbreaking ruling by the Ninth Circuit Court of Appeals, the federal

appellate court for the states of California, Washington, Oregon, Idaho, Alaska, Arizona,

Nevada, Montana, and Hawaii. On August 16, 2016 the Ninth Circuit issued a decision that

shields medical marijuana users and suppliers with protection from federal criminal prosecution

under the Controlled Substances Act (“CSA”). The ruling requires federal district court judges

to provide medical marijuana suppliers and users with a pre-trial evidentiary hearing so they

can establish that their activities were in compliance with applicable state law. Without

specifying what remedy the district court should use if medical marijuana suppliers or users

proved compliance with state law, the Ninth Circuit signaled that their criminal prosecutions

should be enjoined, dismissed, or continued so long as the congressional appropriations rider

remains in effect. This is an extraordinary form of relief from federal criminal prosecution and

unavailable for any other alleged federal law violation.

In order to take full advantage of this safe harbor from criminal prosecution under the CSA,

medical marijuana suppliers should create and fully implement a written compliance plan. Such

a document, with its required training and procedural elements, would provide the best

evidence of the suppliers’ compliance with state laws (including any applicable municipal and

county ordinances). While it is impossible to put an economic value on this safe harbor for

medical marijuana suppliers, owners and employees, it should go without saying that the cost

of creating and implementing a compliance plan will be quite reasonable given the cost of

defending a federal indictment, which carries with it the risk of imprisonment and/or forfeiture
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of money, and real or personal property claimed to be the proceeds of CSA violation.

 

[1] Consolidated Appropriations Act (“CAA”), Pub. L. No. 114-113, ¶ 542, 129 Sat. 2242, 2332-33

(2015)

Warning Regarding Federal Law: The possession, distribution, and manufacturing of marijuana is illegal
under federal law, regardless of state law which may, in some jurisdictions, decriminalize such activity
under certain circumstances. Penalties for violating federal drug laws are very serious. For example, a
conviction on a charge of conspiracy to sell drugs carries a mandatory minimum prison term of five
years for a first offense and, depending on the quantity of marijuana involved, the fine for such a
conviction could be as high as $10 million. In addition, the federal government may seize, and seek the
civil forfeiture of, the real or personal property used to facilitate the sale of marijuana as well as the
money or other proceeds from the sale. Although the U.S. Department of Justice (DOJ) recently
rescinded its guidance regarding prioritization of criminal prosecutions of individuals and entities
operating in compliance with effective state regulatory systems, DOJ left in place long standing
guidance to federal prosecutors regarding how to exercise this discretion. Individuals and companies
are cautioned to consult with experienced attorneys regarding their exposure to potential criminal
prosecution before establishing business operations in reliance upon the passage of state laws which
may decriminalize such activity. Federal authority to prosecute violations of federal law as crimes or
through seizures and forfeiture actions is not diminished by state law. Indeed, due to the federal
government’s jurisdiction over interstate commerce, when businesses provide services to marijuana
producers, processors or distributors located in multiple states, they potentially face a higher level of
scrutiny from federal authorities than do their customers with local operations.
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