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. enters can, and should, be treated as valued residents
of any community. However, when nonresident
owners within planned residential communities lease
units to tenants, controversy frequently oceurs. Leasing
Lighlights the separate and often divergent perspectives of
resident owners, non-resident owners/landlords, tenants, and
community associations This article explores issues ofien
associated with unit leasing, as well as strategies and
guidelines that can reduce these potential conflicts. These
1ssues are:

n Differing perspectives of resident and non-resident
owners and their tenanis,

u Using community governing decuments to
guide residents,

u Understanding/using governing documents for
lease-related issues.

DIFFERING PERSPECTIVES OF BES.IEIENT AND
NON-BESIDENT QWNERS AND THEIR TENANTS

A common sentiment is that a planned community should be
a haven for homeowners - nof a place for tenants. Tenanis,
or "transients,” are perceived as heving less of sense of
"aquity" and conseguently, viewsd as less concerned about
their home's condition. Generally owners purchase their
units for personal occupancy. However some owners will
purchase units for investment purposes or find themselves
involuntarily cast into the landlord role. Ofien investor-
owners see unit rentals as a potentially easy source of rental
income and fail to consider that as landlords they are still

‘primarily liable for all owner/resident obligations, including

thetr tenant's compliance with an asseciation's rules.
Therefore, in the case of rental agreements, preater
enforcement efforts are often required by the association and
ils managing apent to ensure tenants' compliance with the
community's mles and regulations

Generally, the tenant's pereeption is that their lease
agreement dictates the full extent of their rights and

- responsibilities. As such, the tenant is not fully aware of the

assoéiation's rules, regulations and expectations, nor the
consequences of viclating these rules. It is vital that afl
rights and responsibitities are fully communicated and
understood by all parties. The following section of this
article provides further guidance or these issues.

USING COMMUNITY GOYERNING DOCURIENTS T0
GUIDE RESIDENTS

The master deed or declaration creating a community and
the related association by-laws establish the respective rights
and obligations of the owners, {enants and the community
associntion. The govemning documents regolate behavior in
the community to protect property values and ensure the
residents’ expected lifestyle, To meet these objectives, the
paverning documents may give the association the ability to
enforee either the unit owner or tenant’s compliance and to
exercise any applicable remedies against either party. The
extent of the remedies may allow the association to bring
suit for an injunction compelling the owner to evict a tenant
for violations or appoint the association as attorney-in-fact
for the owner and allow them to bring action against the
tenant.

Although no one desires disputes, they can occur, Dispute
resolution procedures, as a litigation alternative, are often
delineated in the association’s documents and should address
the respective parties' rights. These procedures are worthy
of inclusion in the asseciation's governing documents, and
should address dispties involving the associstion and unit
owrers as well as tenants. Dispute resclution provisions
must ensure that the unit cwner, not the teﬁant, remains
primarily respensible for compliance with the association's
rutes and regulations.
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As community residents, tenants shontd be expected fo
follow the association’s documents' requirements, which

should be clearly established and understood by resident and
nov-resident owners and their tenants. For example, owners
who lease their units should be informed of tenant
registration requirements for usage of parking, recreational
amenities, and mailboxes. Owners should aiso be aware that
when they grant these usage privileges to tenants, they forego
their own access and usage rights.

Tenanis should receive a complete set of all governing
documents, rules and regulations, and confirm receipt in
writing. The governing documents should specifically
] address the tenant's participatory role, if any, within a

- comumunity. While most documents fimit association
membership and voting rights to unit owners, some do offer
an “zsseciate membership" category, affording tenants
limited participation in association activities or govemunce,
such as serving on committees, ’

While the goveming dochments provide 2 framework for the
landlord/tenant relationship, their specific application to a
lease, and landlord/tenant expectations is equally important.
The next section of this article further discusses these issues.

UNDERSTANDINGAISING GOVERNING DOCUMENTS FOR
LEASE-RELATED ISSUES

Most governing docuntents specifically address the
conditions that the owper must include in the fease or that
must be satisfied to lease annit The governing documents
might dictate the terms of the lease, with respect to:

a Lease duraiion,

& MNotice to the association of a unit rental,

u Delivery of a lease copy to the association,
a Use of the association's form of lease rider.

Community leasing restrictions may allow the association to
require that the owner enter into a written lease with the
tenant subject to the association's review/approval or require
the owner to append o, and incorporate into the lease, a form
rider delineating only those previsions where the association
has an interest Regardless of the situation, the overriding
issue is that the lease documentation confirm the tenant's
agreement to comply with the asseciation's govemning
documents, rules and regnlations and withont releasing the
owner of their obligatien, to pay any applicable fines and
other penalties imposed for viofations. L eases should
anticipate these Fairly cormmon viclations:

® Pet and parking resirictions,

® Unit occupancy by individuals other than those
identified in the lease and permitted under the
governing documents,

& Improper use of the upit and/or the comman
fecilities such as the clubhouse and swimming pool.

Anticipating such circumstances can help deter detrimental
rental situations. The inelusion of specific guidelines for
tenant behavior in the lease documentation helps clarify
tandlord/tenant responsibilities znd offers an approach to
remedy undesirable rental arrangements,

“The owner, tenant and association’s
understanding of each party’s respective
rights, roles, and expected behavior is
crucial to successfully maintaining a
sense of community.”

As previolsly mentioned, some associations suggest, or even
require, the use of a standard form of lease itself (rather than
a form of lease rider addressing the points of association
coucern}. The former approach may not be prudent since the
association's interest in the lease is limited to compliance by
the tenant with the association's goveming doctunents and

‘rules and regulations, as part of the landlord's rules under the

lease. Insistence on the use of a form of lease developed by
the association may expose the association fo liability if the
landlord or tenant subsequently aleges loss or damage as a
result of reliance on the assaciation's lease form. |
recomnend that an association consult with counsel to
determine the best approach for its situation.

If the landlord cangot get the tenant to remedy lease
violations, some lease riders appoint the association as the
landiord's attorney-in-fact so that it can begin eviction
proceedings against the tenant on bebalf of the landlord. If
the association is given this authority by the governing
documents, the lsase rider (or lease itself) may also expressly
delineate the powers, if any, the association will have against
the tenant for the payments of all common expense
assessmenis due for the unit ffom the landlord/owner.
Specifically, the association may require assessments be paid
by the tenant to the association if the landlord/owaer defaults
with the related right to evict should the tenant refuse to
make these payrnents.

]

Asgociations should be mindful of the extent of Jegal
precedent for rental regulations. With regard to the
governing board’s ability to regulate rentals, New Jersey
courts have upheld the regulation of the rental of units within
a comumunity as long as the regulations are reasonable and
non-discriminatory  Policies cannot be arbitrary and directed
toward a limited class of owners. (NOTE: Although beyond
this article's scope, co-op tentals are very different with
respect to their ownet/tenant treatment from a governing
decument/legal perspective.)

CONECLUSION

‘The owner, tenant and association’s understanding of each
party’s respective rights, roles, and expected bebavior is
crucial to successfully maintaining a sense of community.
Clarity in the governing documents and Jease documentation,
as well as, open comumunication, will only enhance the
success of such relationships, =




