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MANEUVERING THROUGH THE ATTORNEY REVIEW MINEFIELD

A-::hough vou. as a real estate licensee.
included the atrorney review clause in
a sales contract thar vou prepared. why it is
necessary? In addition. have vou rruly
complied with the requirements of the
atrorney review clause merely by including
the mandated language in the conrract?
What proper
disapproval of the contract! How should
vou handle back-up offers during- the
attorney review period? Is it true rhar you

actualiy  constirures

could be subiect to criminal prosecurion if
vou do not comply with all of the
requirements of attorney review?

The answers 1o these and dther questions
are critical for vou 10 avoid violating the
mandates of artorney review and the
sanctions that may be rendered against vou
for such violarions.

The Reason The Attormey Review
C_iause Was Created

The preparation of contracts, including real
estate  congraces. historically has been
considered to be the pracrice of law, which
only attorneys mav undertake. As a resulr
the New Jersey Stare Bar Assaciation filed
suir seeking ro stop real estate licensecs
from preparing contracts, contending that
it constituted the unauthorized practice of
law, After vears of lirigation. the Bar
Assaciztion and NJAR reached a sertlement
that created the atrorney review clause.”

The purpose of the arterney review clause is
to permit real estate licensees to prepare a
contracr for the sale of residenrial property
while providing the buyer and selier with
three business davs to consult an atterney

abour the Thus. rthe

transacrion.

preparation and signing of the contract will .

not be delaved because an artorney was not
available bur the parties have the right to
have an arorney review the contract to
protect their inrerests.

The Essential Terms of The Artorney
Review Provision

The sertlement later was included as a
regulation by the Real Estate Commission
{REC). It applies to all contracts prepared
by licensees for the sale of residential real
estate containing one to four dwelling units
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and for the sale of vacant one-family lots in
transacrions in which the licensee has a2
commission or fee interest. Ir also applies o
all leases prepared by licensees for a term of

_one vear ar more for residential dwelling

unirs in transacrions in which they have a
commission or fec interest,’

Real estate licensees are not permirred 1o
prepare any other contracts or feases. If they

do. it likelr will consawute che

_unauthorized pracrice of law. The atrorney

review clause specifically provides thar any
permirted contract prepared by a licensee
must conzain the following language ar the
top of the first page:

-THIS IS A LEGALLY BINDING
CONTRACT THAT WILL BECOME
FINAL WITHIN THREE BUSINESS
DAYS. DURING THIS PERIOD YOU

MAY CHOOSE TO CONSULT AN
ATTORNEY WHO CAN REVIEW AND

CANCEL THE CONTRACT. SEE

SECTION ON ATTORNEY REVIEW
FOR DETAILS.

The attorney review section thar must be in
the body of the conmract conuins three
separate provisions. The first provision is
entitled “Study by Artorney.” It essentially
provides that the buyer or seller can have an
atrorney review the contract within three
business days. The concract “will be legally
binding at the cnd of this three-day
period” unless an artorney disapproves
the concract.'

" The second provision deals with “Counting

the Time." It provides thar the three days is
counred from the date of delivery of the
fully executed agreement to the buyer and
seller. bur does not include Saturdays.
Sundays or legal holidays.

Finally, under the heading “Notice of
Disapproval.” the arcorney sending such z
notice must provide 2 copy to the broker(s)
and the other parry within the three-dav
period. The norice to the broket(s} must be
sent by certified mail. welegram or personal
delivery. However, there is no required
method for sending it 1o the other parny”

The REC also included in its regulations
that the contract must contain the names

and tull addresses of all persons to whom a
Notice of Disapprovai must be senz.’

Interpretation of Attorney Review By

The Courts

Numerous cases have imerpreied the
artorney review provision, As a resulr)
licensees now have a clearer understanding of
how it works. For exampie, early decisions
held that amornevs whe properly and timeiy
serve a notice of disapproval can disapprove
of the contract fot any reason or no reason

acall>

In additien. the attorney review provision
onh has to be included in a contract™ lor an
amendment to the contract’ } if it is prepared
by 2 real cstate licensee. Thus, if the contract
is prepared by an amornew. the aromey
review provision does not have to
be included.

Courts consistently have held thar there must
be literal compliznee with the rerms of
atrorney review. For exampie, in one case a
licensee did not include the addresses of the
buver and seller in the contract. The Coun
stated thar it understood that such a pnﬁicc
was intended “ro protect the identiry of their
buyers and sellers from other brokers and
paries.” bur that such a practice violared the
REC's regularions.

Similarly. a norice of disapproval was
incflective where the seller’s artorney only
sent the natice to the broker but nor 1o the
buver. As a result, the contract was binding at
the end of the three-day period."

In another matter. the seller’s arrorney only
sent 2 Jercer by ordinary mail ro the buyer's
broker twith 2 copy to the buyer's amorney).
However. the lereer should have been sent 10
the brokers for both parties by certified mail,
telegram or personal delivery and the “berter
practice™ would have been to send it to the
buyer, as well as the buyers aworney.
As a tesult, the contract had not been
disapproved and was legally binding at the

end of anorney review,

Significandy. one Court found thar a party’s
new atrorney can disapprove the contract
even though the party's prior attorney had
approved it. In this case, the scler’s amorney
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had approved the contract dunng amorney
review by signing the contract for the seliers
PuUFSUAnT o 2 power of anoreY. However,
the Court held thar the seliers could have 2
second attornev disapprove the contract as
long as the disapproval properiy was sent
within the three-day period."

In a very recent decision, the seller instructed
the broker to forward the signed contract
directly to her amornev. As a result. the
broker sent the contract to the sellers
arrorney bur nor to the seller. Since the
signed contract never was delivered to the
seller. the Courr held rthar the review period

never commenced.'”
')

Finallv. it now is clear that brokers are nor
entitled 1o 2 commission i the contract
properly is disapproved by the smomer for
one of the parties” or if the broker does not
comply with the amorney review
requirements.”

Offers Received During And After
_ Artorney Review

During artorney review, written offers are not

Fearured eoiroriaL

“back-up ofters” and must b: presented to
the owner Affer arorney review has been
complered, written offers are treated as
“back-up offers” and the licensce must
provide the following wrinten nouces:

1. to the owner 0 consult an amomer
before raking anv action. concerning the

back-up offer:

2. to the offerer that the property is the
subject of a pending conmact of sale or
lease: and ‘

3, if the licensee is nor licensed with the
listing broker. a copy of the notice to the
offerer must be sent to the listing broker
when the back-up offer is presented. ™

After the contract is out of amorney review,
the licensee still must present all wricen and
signed offers to the sellers or their authorized
represenative.’”

Possible Penalties For Noncompliance

With The Antorney Review

Requirements

In addition to a licensee not earning a
commission if
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MAKING WORK SIMPLE

he/she  fails
comply with the
requirementss  of
artorney review, the
REC's tegulations
specify  that the

licensee to include
mandared
language in  a
contract is conduct
that demonstrates
“unwarthiness and

incompetency. A
licenser also can be
criminaliy
prosecuted for the
unauthorized
practice of law

comply with the
requiternents  of
artorney review.”
Conclusion
attorney
review clause

clearly has provided
opporrunities  for
real estate licensees

10 preparc CONTRACTS tRat OMNEM Ise wauid ™
prohibited as the practice o iaw.  However
licensees must compiv with il o tns
TeqUIrEMents of amorney feview 1IN Ofder o
avoid 3 charge that thev are committng the
unauthorized practice of law, Each of vou.
thereforz. it encouraged to not onlv carerulhv
read the artornsy review cliuse but aisa to
ensure that vou understand the nuances set
forth in this rricie thar create the munetield
that we know as arorney review.

1. Under the Sew derves Conusunon tha New vt
BUPTETT COUTE s S0 IEFmbICHON D g te i
pracuce of iaw. InGwding e unauthorizes prastie of
iaw. New leen Commmunon, Ar V913 paz 3 19a7
Sec Suare . Banier, S0 NLL P T, As o it e
serilemens had 10 be and wat approved i the dupreme
Court, New Jersey drare Bar Associamon v New jeran
Assocanon of REALTOR  Boards, @3 NJ <70
(1983,

LNLAC thAadg .

3, As used 1 this armcie, the term “contract inchudes
both contracrs of sale and leases.

. This language must he wnsiuded at the 1op of the fiest
page In print iarper than the predaminant size pnntan
the writing.

3ONJAC LS reguanes that the foilowing
paragraph concerming “Studs by Artomnes”  be

wcuded:

The Buyer or the Scller mav choose to have an avomey
studv this contract. If an acromney 13 consulted. the
aomey must complete hie ar her review of the
contract within a three-day period. This coneract will
e lepailv banding ar the end of this three-day period
unless an anorney for the Buver or Seller reviews and
disapproves of the contracr,

o NJAC 11502 sequires that the foliowing
paragraph concerming ~Counting the Time™ be
included:

You count the three davs from the date of delivery of

the uipned contract 10 the Buver and the Seller. You do

not count Saturdays. Sundavs ot lepal holidays. The

Buyer and the Scller mav agree 1 writing to exsend the
.. three-dav perrod for antomey review.

The dav thar the sipned contracy 1 delivered 1o the

buyer and seiler is no1 1o be included when counting

the three davs. Kargen v. ket 248 N, Super. 91, 96
{Ch. e, 1991). Thus. of the contract 1s dehivered on
Monday. the three davs does not include Monday and
the three-dav period runs through Thursday.

= NLAC 115-6.g requires that the following
paragraph concerning "Nouce of Dusapproval” be
included:

If an auarney for the Buyver or the Selier reviews and
" disapproves of this contract, the attomney must noify
the brokerist and the other party named in this
contract within the three-dav period. Otherwise this
contract will be legaliv inding as wrinen. The
avorney must send the nouce of duapprowal 1o the
broker(s) bv cenified mail. by relegram. or by
delivering st personally. The teicgram or centified leter
will be effecve upon sending. The personal delivery
will be effecuve upon delivers 1o the broker’s office,
The attornev may but need not aie inform rhe

continued on page 8
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Attorney Review
continued from page T

brokeris! of any sugeensd revisions in the contrazt thar
would make it satsfacnry.

8, See NJAC 151:562(gh3) (reganiing conmacm)
and 6.2(g}(6} {regarding beasest.

9. In Denesevich v, Moran. 211 N.j. Super. 554. %56
(App. Div. 1986}, the Count cxplained as follows: “The
anomey review clauae providés each party a three-work
da\ en:zpt during which the contma may -be
isapproved a: dhe unfenered s of that parnys
awomey.” Similary, the judge in Trenia v Gay, 191
N.J. Super. 617 (Ch. Div. 1983} held thar the amomey
for either parry can disapprove the contracr during
drorncy review for any resson, including thar the seller
received a higher offer. withour explaining the reason.
10, in Bassford v. Trico Morgage Company. 273 N.J,
Super. 328 (App. Div. 1994). the Court held thar no
anomey review clause was necessary when a mortgage
rpresentative. not a real aare licensee, auined a buver
moomplenngamnmnwp\uthu:pmpmva

an Imm

1. in Freed v. Cl | Construction
Corporanion. 246 N.|. Super. 396 (App. D 1991,
the real estare hicensee prepared 2 moregage waiver that
was an amendment o the ales concract. The Court

’ In new JERSEY

ruled that the morgage warver was “dremed void at the
burens’ opnon,” becawse the aremey review clause was
not incuded in the amendment by the heensex. id. at
405. The buvens exervised that opnon because the
buvers. who got married after sgning the contract.
scparated before construction of the house was

compicoed.
12. Kargen v. Kern, 248 N.1. Super. 91..97 (Ch. Dis.
1991). The Courr expluined thar such infor was

osential for an attomey co send the notice of

' dizapproval to the other party.

13, Denemevich v. Moran, 211 N.I. Super. 55 (App.
Div. 1986}

14, Kurzin v. Fimic. 124 N.J. 500, 507-508 (19911

15, Levison v. Weinmaub, 215 N.). Super. 273 (App.
Div. 1987} Although che Coun indicated chat it was
limiting is decision o the Gct before in the Courr

“unequivaaally sated: “{1)f amomey disspproval is

regiszered within three davs there can be 0o contracr.
regardiess of prior approval.” Id. ar 2.

16. Perenon v. Estare of Pursell, Appellate Division,
Docker Na, A-3973-99T5 (decided April 10. 2001).

17. Cenmury 21-Candid Reairy v Cliew. 203 NJ.

Super. 78 {Law Div, 1985). ‘

18, Wheady v. Sub. 207 N.J. Super. 539 (Law Div.
1985}, affd in part and revd in par 217 NJ. Super.
233 {App. Div. 1987).
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19. NJAC. 11:5041h..
20 NJAC 1 1:5baug and (.

21 NAALC HESup)Th NUSAL A%815-1Te
" deals with sancrions that can be apphad by the REC

wrhiere a licensee hat bern tound guiin of unworhiness

ar InCompEreney.

22 NJSAL IC:2)-22. Under this stanute, 2 person i

gmlﬂ er a2 duorderly persons offense if the penon
i the horized practice of law.

Ay

Crminal pemlnu tor such an offense may inchde (1!
a fine of up to $1.000 or two umes the cConOMIC gain
of the licensce or loas to the vicnm. whichever s the
highers and (2) up ro sz months 1 pruon. N.L5.A.
2C43-33. &

Parry S. Goodman,
Esq., o pormer in the
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Davis & Himmel UP 15
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OILHEAT MAKES
BETTER BUSINESS

Why? Prospective buyers will
love the fact that Oilheat
prices have been considerably
lower than natural gas for
years. And, there's Qilheat’s
personal touch. Dealing
directly with local heating
oil dealers will help you’
build valuable business
relationships. Try that with
a huge, faceless gas utility.
Your local heating oil dealer
can help you make your

~ customers more comfortable
‘and provide a variety of
services that make your job
easier. That'’s better business.
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