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I.
INTRODUCTION

A.
Overview of New York’s Tax Controversy System


B.
Who can “litigate?”

II.
THE AUDIT STAGE

A.
Step #1:  The Audit Commencement Letter 

B.
Step #2:  Conducting the Audit

1.
Meetings and Correspondence

2.
Waivers 
3.
Responding to Information Requests; things to think about
4.
Increased use of subpoenas: Although the Department has broad authority to subpoena testimony and documents from taxpayers, their accountants and from third parties [see, e.g., Tax Law §§ 171(8th), 174(1), 1143], the subpoenas must seek information that is relevant and material to the matter under inquiry, the inquiry must be within the power of the Department to conduct and it must be reasonable in scope.  The Department can go to court to compel compliance.  The willful and unjustified failure to comply with a subpoena is a crime.  Tax Law §1831.  5.
The Chain of Command:  Auditor/Supervisor/Section Head/Program Manager/District Audit Manager/FAM/Commissioner’s Office/Governor’s Office

C.
Step #3:  Concluding the Audit

1.
 30-Day Letter (Statement of Proposed Audit Changes)
2.
Agreed Case:  Demand specificity in Statements of Audit Changes, Closing Agreements and “No Change” Letters 
3.
Disagreed Case: Notice of Deficiency/Determination


D.
Statutory Notices.
1.
The 90-day rule.  There are few exceptions.
· Taxpayers consistently lose if they are even one-day late.  Slavin (ALJ June 17, 2010) (Governor’s extension of time to file tax returns due to ice storm did not extend the time to file petition); Lukacs (TAT November 8, 2008); Standard Notions, Inc. (TAT February 23, 2006); Phyllis Dinion (TAT March 30, 2006); Zavoski (TAT March 18, 2004); Salerno (ALJ February 19, 2004); Jerome Stevens Pharmaceuticals (ALJ February 5, 2004); Luongo (ALJ January 22, 2004); Helton (ALJ January 22, 2004); Bancheri (ALJ January 22, 2004); Daskalis (ALJ January 15, 2004); Godfried (ALJ November 20, 2003); Bethel (TAT September 25, 2003).
· But taxpayers sometimes win.  The 90-day period for filing a petition or request for conciliation conference is tolled if the taxpayer’s representative has not been served with the notice.  Ji and Shiina (ALJ June 1, 2006); Wang (ALJ August 17, 2006).

2.   Exception to the 90-day rule: Expedited Hearings.
· Certain types of statutory notices shorten the time to file a petition or request for conciliation conference to 30 days.  See  Tax Law § 2008(2); § 2006(4).
· The 30-day protest period applies even if, prior to issuing the statutory notice, the Tax Department sends a letter to the taxpayer informing them of a 90-day protest period.  Ryan (TAT September 12, 2013).
3.
Mailing Rules.  
· Statutory notice must be mailed to a taxpayer’s “last known address.”  Officemax, Inc.  (TAT March 24, 2005).  Otherwise, the notice is invalid.  This same rule applies to an ALJ’s determination.  Lana Marks Ltd. Of New York (TAT February 17, 2011); V&Z Deli, Inc. (TAT March 18, 2010); M & A Enterprises, Inc. (TAT February 16, 2006).
E.
“Notice and Demand” Rules.  
1.
Pursuant to Tax Law § 173-a, the Division of Tax Appeals no longer has jurisdiction to review a Notice and Demand when issued to assert additional tax resulting from the failure to pay tax shown on a return, mathematical or clerical errors, or as the result of federal changes.  Rockwell Restaurant Corp. (TAT October 5, 2006).  
2.
Careful about premature Notice and Demands.

F.
Sales Tax Audit “Nuts and Bolts”


1.
Auditors look at three areas:

a.
Expenses - usually recurring - use of test period or statistic sample preferred.

b.
Sales - usually sampled, depends on level of sales activity:  guest checks - register tapes - taxable ratio.

c.
Capital acquisitions - full detail usually preferred, items usually reconciled with cash disbursements journal and federal depreciation schedule.


2.
Major Audit Issues:



a.
Where to hold audit



b.
Responsible officer questionnaire



c.
Access to information



d.
Consent to extend Statute of Limitations



f.
Test period consent



g.
AU-346 - 60-day rule



h.
Penalties:  regular (30%), interest (14.5%) and omnibus (10%)



i.
Exemption certificate issues 


3.
Sales Tax Audit Methodology



a.
An indirect audit method is appropriate where a taxpayer has inadequate records, but the auditor must request relevant documents (including cash register tapes) before resorting to an indirect audit method.  Raccagna Foods, Inc. (TAT March 16, 2010).  See also Clifton Liquor Corp. (TAT March 10, 2011) and Jing Fong Restaurant Inc. (TAT February 23, 2012).  An extension of the audit cannot be based on the assumption that records that were previously incomplete, continue to be so.  A separate request for records (for the extended period) is required.  Smythe (ALJ August 26, 2010).  Note that the results of a sales tax audit can result in a franchise tax liability.  Mountain Star Company (TAT March 13, 2008).



b.
A one-day (a Saturday!) observation of a restaurant was projected to a three-year audit period.  2720 Henrietta-Brighton, Inc. (TAT May 12, 2011); 2350 Delaware Pizzeria, Inc. (January 31, 2013); see also Matter of Hwang v Tax Appeals Trib. of the State of N.Y., 105 AD3d 1151 (3d Dept 2013); 88-02 Deli Grocery Corporation (TAT September 13, 2012).  Absent adequate records (and daily “Z” tapes are not adequate), this methodology was upheld.  Lindenhurst Bagel & Deli (ALJ August 20, 2009); see also 2101 Diner Corp. (TAT October 21, 2010).  A one-day observation of the “cash to credit” ratio is also acceptable.  Beijing China Buffet, Inc. (TAT February 23, 2012).  Without “adequate records”, taxpayers are at the mercy of auditors.  And third-party records are sufficient to establish sales, even if the taxpayer “inflated” its sales to reduce franchise fees.  Got-A-Lot-A-Dough (ALJ May 15, 2008).  Source documentation, such as sales invoices, purchase invoices or cash register tapes are critical.  New York Trading Corp. (TAT May 5, 2011).


d.
But taxpayers do sometimes win!  Indirect methodology must be reasonably calculated to reflect the tax due.  Richmond Deli & Bagels, Inc. (ALJ July 5, 2012); Forestview Restaurant (ALJ June 28, 2012); Primo Coffee (ALJ March 3, 2011); Smythe (ALJ August 26, 2010).
 G.
Top Residency Audit Tricks and Traps

· To change domicile, you must “leave and land.”  It is especially important to “stick” to the landing.

· No one changes their domicile on January 1st or December 31st.  In fact, the taxpayer should be well aware of the date of the domicile change.  If it was clear, convincing and substantial, it should be a date that sticks out.
· Never amend a return under audit.
· But timely file current-year returns during an audit, using a position that is consistent with the position for years under audit.
· Watch the “living quarters” box.  Note Barker (TAT January 26, 2012) decision.
· Never offer to settle a case during the first meeting with the auditor.

· Try not to trigger refunds.  States don’t like to give money back.

· Never let your client “chat” with the auditors.

· But strategic use of client can be effective in difficult domicile cases.  Cooke (ALJ November 15, 2012).
III.
THE USE OF FOIL
A.
Under the Freedom of Information Law, all government records are presumptively subject to disclosure unless they fall within one of the enumerated exemptions.  Public Officer Law § 87.  This law basically grants taxpayers the right to see their entire audit file.
B.
Rules adopted in 2005 to expedite the Tax Department’s response to Freedom of Information Law requests.  L. 2005, ch. 22.
IV.
THE BCMS PROCESS
A. Overview of the Bureau of Conciliation and Mediation Services

B. Filing of a Request for a Conciliation Conference

C. Conference Process

D. Consent

E. Order
F. Best Practices (from Kevin Law, former BCMS Director)
· Know the basis for the notice being protested.  If you are a new representative and/or unsure or unaware of the basis of the notice, then ask.  Call the auditor/technician and get clarification.  There should be no surprises from the auditor/technician at a conference.

· If the taxpayer’s documents were not given during audit, then call the auditor to explain the situation, ask them what the issues are and what they need; start a dialogue with the auditors and give them documents that were not given.  Get information that you do not have.  Just because you have filed a request for conciliation conference does not mean you cannot resolve the dispute prior to conference.

· The mere testimony of the representative at the conference will generally be given little weight.  It is better to bring the client and/or documents to get out the facts that you have alleged.  If you don’t have black and white documents, consider bringing the taxpayer to tell his/her side of the story.  Proceedings before BCMS are not relevant nor precedential in any subsequent proceeding so it does not hurt to bring the taxpayer.

· Conduct at a hearing – be cordial and polite.  Be firm when you have to.  The old saying rings true, “You get more flies with honey then vinegar . . .”  There can be disputes between ideological positions, not between people.

· Summarize your argument in written form to give the conferee a roadmap.

· Where applicable, be prepared to cite case law or advisory opinions to support positions and bring copies for the conferee and advocate.

· For estimated assessments (mostly sales tax field audits) be prepared to identify specific reasons why the estimating method used by the Audit Division produces an unfair result.  Although it is helpful to provide your own estimates of sales to counter the Audit Division's estimate . . . , it is best to focus on the Audit Division's method and explain why it contains flaws.

· If you are going to contest a penalty, be prepared to document why there was reasonable cause for the underlying deficiency.

· Be prepared to settle the case on the day of the conference when the Audit Division may be more eager to settle.  Often this means being prepared to make a reasonable settlement offer at the conference if necessary.
V.
THE ALJ STAGE

A.
Overview of the Division of Tax Appeals

B.
Step #1:  The Pleadings

1.
Filing the Petition



a.  Importance of Factual Statement


b.  Drafting Considerations.  A Petition to the Division of Tax Appeals must provide the Tax Department with “fair notice of the matters in controversy and the basis for petitioner’s position.”  Under the regulations, petitions must contain separately-numbered paragraphs stating, in clear and concise terms, each and every error petitioner alleges has been made by the Division.  A petition that does not adhere to these rules can be dismissed.  Isil Holder (ALJ February 20, 2003); but see Kyte (TAT, October 17, 2013).
2.
The Division of Taxation’s Answer

3.
Potential for Reply.  20 NYCRR § 3000.4(c)

4.
Assigned ALJ: Upon receipt of the Answer in each matter, an Administrative Law Judge (ALJ) will immediately be assigned to preside over that matter.  Parties will receive a notice from the DTA Hearing Support Unit identifying the ALJ to whom their matter has been assigned and advising them that a prehearing telephone conference will promptly be arranged.

5.  Current Delays and Backlog.
a. In March 2012, the Tax Appeals Tribunal instituted policy changes to   address the backlog of cases in the Division of Tax Appeals.  The changes included (1) reducing timeframes in the prehearing process, (2) expediting scheduling of ALJ hearings, and (3) limiting adjournments of scheduled hearings. The Tribunal’s Annual Report for fiscal year 2012-2013 states that these changes have “resulted in a significant decrease in the case backlog.”

C.
Step #2:  Negotiations with Counsel’s Office

1.
Audit Communications:  Be Careful

2.
Ex Parte Communications
3.
Effect of BCMS


D.
Step #3:  Use of Pre-Hearing Procedures and Tools

1.
Bill of Particulars

2.
Stipulations

3.
Admissions.  20 NYCRR § 3000.6(b); Nerac, Inc. (ALJ July 28, 2009); Kaltenbacher Ross, (ALJ May 29, 2003).  
4.
Depositions

5.
Subpoenas.  20 NYCRR § 3000.7; see Premier National Bancorp., Inc, (ALJ, May 1, 2006); Michaels (ALJ, June 23, 2011).

E.
Step #4:  Motion Practice

1.
Motion to Dismiss

2.
Motion for Summary Determination

3.
Form and Content

4.
Service, Filing and Time Limitations 

F.
Step #5:  The ALJ Hearing

1.
Scheduling the Hearing 
2.
Adjournments.  Failure to attend a hearing will result in a default judgment against you.  Akbar Azad (TAT June 9, 2005) and Robins (TAT September 1, 2005).  A default determination will not be vacated unless the taxpayer can establish reasonable cause for his failure to appear and demonstrate that he had a meritorious case.  Poindexter (ALJ January 5, 2006) and Zekry (ALJ May 18, 2006).
3.
Cases on Submission
4.
Pre-Hearing Memorandum 
5.
Pre-Hearing Conference

6.
Conduct of Hearing




a.  Opening Statement




b.  Presentation of the Case




c.  Evidentiary Considerations





i.  Rules of Evidence



ii. Finality of the “Record.”  Newly-discovered or better evidence cannot be submitted if it could have been obtained with due diligence at a time prior to the hearing.  Schnell (TAT March 17, 2005), confirmed 27 AD3d 977 (3d Dept 2006); see also Puccio (ALJ April 28, 2011); Harmukh, Inc. (TAT September 30, 2010).



d.  Closing Statements


G.
Step #6:  Post-Hearing Briefs


H.
Step #7:  ALJ Determination


I.
Default Judgments.  Will be entered if party does not show up to hearing.  A 
default determination will not be vacated unless the taxpayer can establish 
reasonable cause for his failure to appear and demonstrate that he had a 
meritorious case.  Estruch (TAT May 20, 2010); Poindexter (TAT 
September 7, 
2006) and Zekry (ALJ May 18, 2006).


J.
Small Claims Hearings


1.  Jurisdictional Limitations:  $40,000/year for sales tax, $20,000/year all others. 


2.  Finality.  Absent misconduct by the hearing officer, once a small claims determination is issued, the case is over.  Werner Glass & Mirror, Inc. (TAT April 6, 2006). 

K.
Motions for Costs.  Attorneys’ fees of $75/hour were awarded to a taxpayer when the Tax Department’s position was not substantially justified.  Proof that the taxpayer’s net worth was less than $2 million was also required.  Genett (ALJ April 14, 2005).

VI.
TAX APPEALS TRIBUNAL

A.
Purpose and Administration


B.
Step #1:  Filing the Exception



1.  Content



2.  Service, Filing and Time Limitations



3.  Cross-Exceptions


C.
Step #2:  Briefs


D.
Step #3:  Oral Argument


E.
Step #4:  Tribunal Determination

VII.
DIRECT COURT ACTIONS

A.
General Rule:  Exhaustion of Administrative Remedies


B.
Declaratory Judgment Actions

1.
Constitutional Cases.  See. e.g., Matter of Tennessee Gas Pipeline Co. v. Urbach, 96 N.Y.2d 124 (2001).

2.
Inapplicability of a Statute.  Hospital Television Sys. v. Tax Commission, 41 A.D.2d 576 (3d Dept. 1973).
3.
Jurisdiction/Rational Basis.  Can be used in the 120-day rule context.
See Slater v. Gallman, 38 N.Y.2d 1 (1975). 

4.
Declaratory Rulings.  20 NYCRR § 2375.3.

C.
Attorney’s Fees?  Tax Law § 3030 or see Jack W. Hunt & Associates vs. NYS 


Department of Taxation and Finance.  __NYS 3d__ (2011).
VIII.
DIVISION OF TAX APPEALS 2013-2014 CASE DISPOSITION STATISTICS
	A.  ALJ Cases -
	79% Sustained Tax Department’s deficiency

5%   Cancelled Tax Department’s deficiency

16% Modified deficiency (reduced tax, penalty, etc.)



	B.  Small Claims Cases -
	68% Sustained Tax Department’s deficiency

16% Cancelled Tax Department’s deficiency

16% Modified deficiency (reduced tax, penalty, etc.)



	C.  Tax Appeals Tribunal -
	63% Affirmed the ALJ’s determination

29% Reversed the ALJ’s determination

8%   Modified the ALJ’s determination
  


The Tribunal sustained the Tax Department’s deficiency 63% of the time, granted a taxpayer’s exception 15% of the time while it denied the one exception filed by the Tax Department.
IX.
COLLECTIONS AND COMPLIANCE ISSUES
A.
20-Year SOL – See TSB‑M‑11(11)C. and (3)I.

1.
The Tax Law was amended in 2011 to limit the Tax Department’s ability to collect on old warrants.  The new section states that a tax liability is not enforceable and every tax liability is extinguished after 20 years from the date a warrant first could have been filed by the Commissioner of Tax, regardless of whether a warrant is actually filed.  Warrants can be filed the day after the last day for payment as specified in a Notice and Demand provided there is no right to a hearing with respect to such Notice and Demand.  Where there is a right to a hearing, the first date a warrant can be filed is the date that opportunity for a hearing or review has been exhausted.  Moreover, unlike the previous law, a payment or other acknowledgement of the liability does not revive or restart the 20 year limitation period.  See Tax Law § 174-b.

      This provision applies to all taxes administered by the Tax Department, including any special assessments, fees, interest, additions to tax, penalties, and other impositions that are administered by the Commissioner of Tax.  This provision takes effect immediately and applies to all past debts currently in collection.  See TSB-M-11(10)I.  

B.
Protesting Cases under collection.


1.
For clients facing a tax warrant or levy where they have failed to protest their tax liability?  Several options available for attack:

· Courtesy Conferences

· Offer in Compromise

· ALJ Petition

· Temporary Restraining Order/Court Action

· File a Refund Claim  

2.
The Tax Department has the initial burden to prove proper mailing of the original statutory notice.  See Taczanowski (ALJ May 21, 2009, aff’d. TAT January 28, 2010).  See also White Stone (ALJ, May 3, 2007): Money seized by collections followed by refund claim.  Taxpayer receives full refund because Division failed to prove issuance of initial Notice!!!

C.
Offer In Compromise Program

1.
The Tax Law was amended to expand the eligibility of taxpayers to participate in the Tax Department’s Offer In Compromise Program.  Under the amendments, the amount payable through an offer in compromise is an amount that reasonably reflects collection potential or is otherwise justified by proofs offered by the taxpayer.  See TSB-M-11(9)I and TSB‑M‑11(14)S.  Under the new law, eligibility to participate in the Offer In Compromise Program has been expanded to include individual taxpayers who can prove that collection in full of any liability administered by the Tax Department will cause the taxpayer undue economic hardship. 
D.
New York voluntary disclosure and compliance programs.

In an attempt to bolster tax compliance, legislation created a statutory framework for voluntary disclosure, where taxpayers can voluntarily approach the Tax Department to report past delinquencies and obtain a certain degree of amnesty.  Eligible taxpayers who file a disclosure statement and execute a Voluntary Disclosure and Compliance Agreement with the Tax Department will avoid incurring any civil penalties and will not be subject to any criminal proceedings.  Taxpayers will not be able to enter such an agreement if: 1) they are currently under audit or a party to a criminal investigation;  2) the Department has already identified the disclosed deficiency;  or 3) the taxpayer is disclosing participation in a tax avoidance transaction that is a federal or New York State reportable or “listed” transaction.  

Flavors of program: 
i.
Six-year lookback for unremitted trust funds,
ii.
Six years for tax fraud or evasion, and for non-filing in excess of 20 years.
iii.
Almost everything else – 3-year lookback.
§http://www.tax.state.ny.us/e-services/vold/program_info.htm.  See TSB M 08(6)I, (11)C, (6)M, (4)R and (10)S.  In September 2014, the Department informed us that the program has resulted in collections of about $526M to date, and that the program is currently bringing in about $100M each year!  Altogether more than 8,700 taxpayers have signed disclosure agreements to pay old taxes and comply in the future.  The program was especially valuable as a vehicle for those with off-shore accounts to report and become compliant.  From this group alone, the Department has collected over $170M.  The improper denial of acceptance into the program can be appealed to the Division of Tax Appeals.  Khimji (ALJ May 14, 2015).

E.
Sea Changes on Penalties?
1.
Use of Penalties as Enforcement Tools.

2.
New Policies on Penalties?  See Noonan’s Notes, Little Changes Lead to Big Improvements, State Tax Notes (December 2011).
F
New Collection and Enforcement Tools

1.
Leveraging Technology to Aid Collections:  CISS for Collections and the Financial Institution Data Match.
2.
Driver’s License Suspension for past-due liabilities of at least $10,000. In March 2014, Governor Cuomo issued a press release touting the success of the program announcing that 8,900 driver’s licenses had been suspended under the program and that it had produced $56,400,000 in recoveries from taxpayers owing more than $10,000.  https://www.governor.ny.gov/press/03172014-drivers-license-suspension-initiative.

3.
Warrantless Wage Garnishments and Income Executions 
4.
Revoking or refusing to renew a Certificate of Authority.
5.
Criminal enforcement as a tool to collect delinquent taxes

6.
Shame – Publishing the names of the Top Delinquent Taxpayers
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