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Wage and Hour Lawsuits

attorneys continue to aggressively
s Action wage and hour claims

federal wage and hour
Rderal courts continue to
| ember 2014, wage and




lssie and Hour Violations
are Costly

Potentially EXDeXONGIEE
and Officelsyes
Personal LiabiliT¥




Potential Wage and Hour
Liabilities

Back pay

Liguidated damages equal to
100% of back pay

Fines

Willful violations of the FLSA
may result in criminal
prosecution and the violator
fined up to $10,000. A second
conviction may result in
imprisonment.

Civil money penalties (CMPs)
up to $1,100 for each violation
for repeated or willful violations
of the FLSA.

Attorneys’ fees or injunctive
relief

Back pay

Liguidated damages equal to 100% of back
pay

Pre-judgment interest on the unpaid wages
at a 9% annual rate

Employers who fail to pay wages in
accordance with the provisions of the Labor
Law, and the officers and agents of any
corporation who knowingly permit such
failure, are guilty of a misdemeanor for the
1st offense and a felony for the 2nd offense

Attorneys’ fees, unless the civil action is
brought by the NY DOL on behalf of
individuals

Litigation costs

Back pay

Liguidated damages equal to 100% of back
pay

Interest on the unpaid wages at 16% annual
rate

Employers who fail to pay wages in
accordance with the provisions of the Labor
Law, and the officers and agents of any
corporation who knowingly permit such
failure, are guilty of a misdemeanor for the
1st offense and a felony for the 2nd offense

Civil penalty of up to 200% of the unpaid
wages if the employer willfully or egregiously
fails to pay wages.

An additional 15% in damages if the
employer does not comply with a compliance
order within 90 days
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Kinal Rule Eliminating the Companionship
lie-In Domestic Service Exemptions

1, 2013, the Department of Labor
iInal Rule that made a number of
 t0 the companionship and live-in
pptions under the FLSA. Most
Bpinated these exemptions for
e care services.

are agencies that
Ired pay overtime
Jular rate of




Final Rule Litigation

Care Association of America v. Well, a
qaome care industry groups challenged

014, the U.S. District Court for the
acated the third-party
al Rule, thereby allowing
iInue to rely upon the
R[Vice exemptions.

Appeals for
t’s ruling,




Moving Forward

aber 6, 2015, U.S. Supreme Court Chief
orts denied the application for a stay
it’s ruling.
Is considering whether to

R National Association for
d other co-plaintiffs.

nlikely that the
the industry
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New York Minimum Wage
ently, State minimum wage is

ember 31, 2015: $9:00 per

ader Wage Parity for
hester, Suffolk,
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A mendments to the “White Collar”
A Exemptions

. 2014, President Obama issued a
emorandum directing the
' to Issue updated
g the “white collar”
g ulation and consider
b {O:
RDINg with the




Rroposed “White Collar” Changes

e 30, 2015, the U.S. Department of
cased a proposed rule that would
A “White collar” exemptions.

2 proposed rule would
2ase the minimum salary
e, administrative, and
s from $455 per week
pjected $970 per

Al minimum salary
employees is




Rsoposed “White Collar” Changes

nally, the DOL has proposed indexing
um salary levels to either wage
ation, and adjusting them

INg iIndexing the minimum
lve, administrative,
iter employees to the
for full-time salaried
entile for highly

)l iIndexing




e posed “White Collar” Changes

, the proposed rule does not seek
g duties tests applicable to the
A ptions.

eeking public comment on

ployees who it does
Rxempt employees.




S’ra’rus of Proposed “White Collar”

tated that it would not extend the time
Ad parties and stakeholders to file
ad true to its word, the 60-Day

17,064 timely comments (an
peen submitted after the

2se changes
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Litigation of 13-Hour Rule

ge longstanding NYS DOL rule, live-in home
8s may be compensated for 13 hours
ded they receive 8 hours of sleep (5
o uninterrupted) and 3 hours for
Rriods per 24-hour shift.

i ISsue Include:

ova V. New York Health Care,
aty, found that sleep and meal
a home attendant’s
does not "reside" in the
arefore certified a class
hour shifts.

ase-American
3intiffs sought




Litigation of 13-Hour Rule

s of both the Lai Chan and Andryeyeva decisions
2d on the interaction between New York
abor’s regulation and its opinion letters
Roulation.

R provides that employees must be paid
itted to work or are required to be
b “‘a residential employee—one who
ployer—shall not be deemed to
)l to be available for work: (1)
QUuI's solely because such
ing such hours; or (2) at
cave the place of
iIn a similar sleeping

ainion letters
esidential




iSigimseloyment in the
Home CartyilelVAis%




ieint Employment Generally

dividual may be simultaneously considered an
ore than one employer under the FLSA.

e employee’s work for the joint employers
A employment for purposes of the
gployers are individually and jointly
gpliance, including paying not less
3 all hours worked during the
overtime compensation for

applylng the
es a number of
cconomically

reating an




loint Employment

hto consider may include:

a possible employer has the power to direct, control, or
ae worker(s) or the work performed;

Ible employer has the power to hire or fire, modify
onditions or determine the pay rates or the
ayment for the worker(s);

gncy and duration of the relationship;

equire special skills;
) integral part of the overall

RS responsibilities in
only performed by

2 factor s




Determining Joint Employment in
ame Care

gas stated that, in the home
b there are a variety of
ations in which joint

RXIST
ger Directed
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Eommon Overtime Violations

e pay violations often occur when

oyees for all hours worked
2 after 40 hours worked
yent “on-call”

gtial, bonuses, commissions, or
) employee's regular rate

npt, salaried employees
ities directors)

K empt
Of paying

g exempt
QBN who Is







Off-the-Clock Work

ployer must compensate its
for work that is not expressly
e employer knew or should
it was being performed.

er is generally not
yorked when the




Rreliminary & Postliminary Time

that are preliminary or postliminary to
orincipal activities are
| those activities are both
oensable” to the “principal
= Wworker iIs employed.

deflned as




Rleeping Time

Time Rule. An employee must be paid for all
even though he or she is permitted to sleep or
ersonal activities when not busy. However, if
letely relieved from duty (i.e., he or she is
tively for his or her own purposes)
2e, uninterrupted break period of
2.J., arelief employee is
aMmpensated.
al rule is followed,
N 24 hours or more,
R employer and
R regularly-




Meal Periods

Meal Periods

avees must be provided with an uninterrupted,
\cal period of at least 30 minutes in duration
more than 6 hours and their shift spans

a.m. to 2 p.m.

gust be taken between 11 a.m.
doyees must be permitted to

aan 6 hours in a shift that
.and 6 a.m. must
= meal period of at

he or she
Of at least




Meal Periods

. Duty-free, uninterrupted meal periods of at least
In duration need not be compensated as work time.
A IS Not relieved from duty if he or she is required to
les, whether active or inactive, while eating.
ployee is “on duty” when they must be in
ed to provide services when required.

24 Hours. If an aide is completely
se time effectively for his or her
<e an uninterrupted meal period
e.g., arelief employee is
2k), the time need not be

DOL has opined
R exclude bona




likavel Time

o-Work Travel

00t compensable as hours worked
Aoyee reports to work in
arly assigned work area.

o|s to the first work site
eturns directly
2 this travel time
vaid.




must be paid for the travel
atients.




Travel Time

own Travel

travel away from home
Time spent traveling, to the
ross the employee’s normal
ompensable. A direct care
anies a patient on travel
e paid for all time
RMmMployee’s normal

ge-da




Time Spent in Training, Lectures,
emd Meetings

RgNnce at lectures, meetings, training
and similar activities is generally
pensable time, unless all of
ia are met

o of the employee’s

IS Not directly




Ree -Employment Training Programs

Ork State Department of Labor

= of a job with the company




Time Spent on Call

o time spent on call constitutes hours
copends upon the employee’s
R the on-call time for his or her

IS required to remain on
S premises or so close
annot use the time

KN purposes Is

9 tO remain
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Overtime

geral Rule. Employers must pay all
empt employees time and one-

R “reqgular rate of pay” for each
] In excess of 40 In a

mployee’s “regular
alculated by
employment

oxpressly
4-day




Determining the “Regular Rate”

egular rate includes all remuneration paid to
aloyee, unless it falls within one of the
 Cclusions from the regular rate:
At Christmas time or other special

eward for service, which are not
gdependent on hours worked,

ol on the employer’s behalf,

g Saturdays, Sundays,
) excess of eightin a

work is




Determining the “Regular Rate”,




Discretionary Bonuses

g for a bonus to qualify as a “discretionary
e employer must retain discretion as to
fiact of payment and (2) the amount
|l a time “quite close to the end
ach the bonus is paid.” The
ge discretion as to the sum
Orior promise or
ce must not have

omises In




hlondiscretionary Bonuses

ich Is promised to employees upon
the result of collective bargaining
ded from the regular rate.

gnounced to employees to
gre steadily, rapidly, or
th the company, are
ar rate of pay.

O group production
curacy of work,
ee’s continuing




&iffs, Rewards, and Special
@is@ssion Bonuses

, and special occasion bonuses are also not
egular rate calculation.

lusion, the bonus must be a gift or in
e amount of the bonus is measured
on, or efficiency, the payment s
lLiIring the bonus period and is
he nature of a gift.

can be assumed that
os for which they
e in the nature




Calculating Overtime When an
Employee is Paid Different Hourly
gites for Different Type of Work

ee receives different rates of pay for work in a
ek, the employee’s “regular rate” for that
Qted average of such rates (or “blended
workweek, the earnings from all hourly
er and the sum is then divided by
worked at all jobs for the same
R pay due is one-half of that

2r of hours worked over 40.

alculate the overtime
particular task(s)
e workweek (i.e.,
but only if there is
gployee (made
pourly rate(s)
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Bolit-Shift Pay

ees are entitled to an additional
at the minimum wage rate
ere the working hours are




Bbread-of-Hours Pay

ees are entitled to an additional
at the minimum wage rate
4 Which the interval
Inning and end of the
exceeds 10 hours.
e pbeginning and
day includes




&all-In Pay

aployee who, by request or permission,
A Work on any day shall be paid at

DasiC minimum wage rate; or
[s in the employee’s “regularly
e basic minimum hourly rate.
dless of whether an
simply reports for
pe more useful to




Important Limitation on Splits,
Sesc ads, and Call-In Pay

quired is that the total weekly wages
to or greater than the total due
od at the minimum wage and
gplicable), plus one
INimum wage for each
and/or “split” occurs.

t actually paid to
) exceeds the
Imum wage
lus any call-
o call-in




INENIEERe MO Regarding
Worker iisclek3y1ilefe)ile]s




New US DOL Memo on Worker
e lassification

015, David Well, the administrator
artment of Labor, Wage and
od a highly anticipated
oretation that provides
[rent position on the




New US DOL Memo on Worker
de lassification

alerpretation does not radically recast worker
9\ under the FLSA, it does restate and
aspects of it in a manner that is more
g of employee status.

act that the DOL will utilize the
 articulated in the
alng whether workers are

at the DOL continues

QM workers alleging
as to its view on




Other Worker Classification

Bvelopments

aort, the New York Joint Enforcement Task Force on
gssification stated that it had identified nearly 26,000
ees, discovered nearly $316 million in unreported
ost $8.8 million in additional unemployment

ce has conducted 290 joint
Reps uncovered about 10,300
0 unreported wages. The Task
2\W York Department of
Internal Revenue

as the Wage and
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Bractical Recommendations

utilizing arbitration agreements with
g walvers. Take all audits and
eriously from the outset and

2|lated issues before settling
hand claims (private
ACA and benefit

poyees’ hours
2al times.

udit
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