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The new Defend Trade Secrets Act (“DTSA”), 
arguably the most sweeping change to 
intellectual property law in decades, creates 
a nationwide trade secrets law that gives 
litigants easier access to federal courts. 
Although the new law makes a number of 
major changes (see accompanying article 
by Michael A. Bondi on page 5), several 
of its provisions are of particular interest  
to employers.

Previously, trade secrets were exclusively the 
domain of state law. The DTSA creates a truly 
nationwide trade secrets law that should 
promote uniform enforcement and enhance 
predictability in this area of law. However, 
employers, particularly those with locations 
in multiple states, should be aware that the 
new federal law does not preempt state 
law. Employers still need to pay attention 
to special provisions or limitations imposed 
by state law. Though the trade secrets law 
of most states is based on the Uniform Trade 
Secrets Act, there are variations from state to 
state that should not be ignored.

Second, the new law prohibits a court 
f rom i s su ing  an  i n j unc t i on  aga in s t 
misappropriation of trade secrets where 
the injunctive rel ief would prevent an 
employee from entering into an employment 
relationship. Moreover, any conditions 
placed by a court on employment in such an 
injunction must be based on actual evidence 
of threatened misappropriation, and not 
merely on information a person knows. In 
other words, there must be actual evidence 
of threatened misappropriation, not merely 
that an employee or former employee knows 
trade secrets and could or might disclose 
them. These limitations were included in the 
law to protect employee mobility and prevent 
employers from obtaining relief under the 
law on the theory of “inevitable disclosure.”  
That theory holds that an employee, who 
knows trade secrets from a prior employer 
and is placed in a similar position with his 
new employer, will inevitably disclose the 
trade secrets. Some states have laws that 
safeguard employee mobility by prohibiting  
injunctive relief based on inevitable disclosure; 

others permit it. The new federal law prohibits 
relief under that theory, but makes clear 
that it does not alter or override state law, 
whatever it may be.

Third, the new law contains important new 
provisions to protect whistleblowers who 
disclose trade secrets. The DTSA contains an 
immunity provision that protects individuals 
such as employees and former employees 
from liability for disclosing a trade secret in 
confidence to a government official or to 
an attorney for the purpose of reporting or 
investigating a suspected violation of law. 
The immunity created under this provision 
also applies to disclosure in a complaint 
or other document filed under seal in a  
judicial proceeding.

The new law also has an important new 
notice requirement for employers relating to 
this immunity. The law requires all employers 
to provide notice of the new immunity 
provision in any employment agreement they 
enter into with their employees governing 
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Because the DTSA represents 
one of the most significant 
l a w  c h a n g e s  i n  U . S . 
intellectual property law in 
quite some time, it is likely 
that there will be questions 
regarding how the DTSA 
affects your business.

The question of when a 
spousal maintenance payor 
may  re t i re  and  mod i f y 
or  terminate h is  or  her 
maintenance obl igat ion 
has  been  a r i s ing  more 
frequently as many of the 
baby boomers enter into 
retirement.
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trade secrets or confidential information. 
The required notice must be given not only 
to employees, but also to independent 
contractors and consultants. An employer 
may choose to provide the notice simply by 
referring to a separate policy, if one exists, 
relating to the reporting of suspected 
violations of law. If an employer fails to 
provide the required notice, the consequence 
is that the employer may not recover punitive 
damages or attorneys’ fees in a lawsuit 
brought under the law.

The new notice requirement, like the rest of 
the new law, is already in effect. It applies to 

all trade secrets agreements between an 
employer and its employees or independent 
contractors, entered into or restated after the 
date of enactment – May 11, 2016. For this 
reason, employers should consider updating 
their agreements regarding trade secrets 
and confidential information to make them 
comply with the new law and to reexamine 
their policies and practices to make sure that 
valuable trade secrets are fully protected 
under the law. Please contact the author or your 
attorney at Moss & Barnett with questions.

Moss & Barnett’s New Certified Paralegals
Carolyn McCune and Carol J. Yerks, paralegals with our real estate team, were recently certified as Minnesota 
Certified Paralegals (MnCPs). Carolyn provides review, analysis, and resolution of title and survey issues with 
a particular focus on multifamily lending transactions. Carol specializes in complex commercial real estate 
transactions, including drafting agreements and leases, conducting due diligence, and reviewing titles and surveys.

In June, 2014, the Minnesota Paralegal Association announced its voluntary certification program to establish 
a standard of competency for paralegals in Minnesota. The program is an opportunity for Minnesota 
paralegals to validate their qualifications and offers a credential to paralegals who meet certain education 
and experience requirements. Carolyn joins the rank of our other MnCPs, Loralee A. Berle, Shelly A. Doerr,  
Mara L. Gollin-Garrett, and Stacie L. Iverson. Paralegals are key elements of the firm’s practice teams, assisting 
the firm’s attorneys in providing efficient, cost-effective solutions to our clients. Carolyn McCune and Carol Yerks

David Jendrzejek practices 
employment law, emphasizing 
litigation. He is certified as a 
Civil Trial Senior Specialist and 
a Labor and Employment Law 
Specialist by the Minnesota 

State Bar Association and represents businesses 
in lawsuits alleging discrimination and other 
employment-based claims and in the prosecution 
and defense of related business claims involving 
trade secrets, covenants not to compete, and 
other matters.
 
Visit: LawMoss.com/david-p-jendrzejek 
Call: 612-877-5280 
Email: David.Jendrzejek@lawmoss.com

Margaret (Maggie) H. Garborg has joined 
the firm’s real estate team. Maggie focuses her 
practice on real estate financing transactions, 
primarily advising lenders regarding financing and 
refinancing of multifamily housing projects and the 
sale of loans to secondary market investors such as 
the Federal Home Loan Mortgage Corporation. She 

received her J.D. from the University of Colorado Law School and her 
B.A. from The College of William and Mary.

Charles E. Jones has joined the firm’s litigation and 
accountant law teams. Charles focuses his practice 
on defending malpractice claims against accountants 
and attorneys, as well as other professional liability 
actions against insurance agents and brokers, 
brokerage firms, stockbrokers, and financial advisors. 
He also advises CPAs and attorneys in Minnesota and 

throughout the country in managing and controlling risk and represents 
insurance companies in a wide range of insurance coverage issues. 
Charles received his J.D., cum laude, from the University of Minnesota 
Law School and his B.A., cum laude, from Carleton College.

Thomas R. Loonan has joined the firm’s creditors’ 
remedies and bankruptcy team. Tom focuses his 
practice on defending Fair Debt Collection Practices 
Act and Fair Credit Reporting Act claims, as well as 
counseling creditors, debt buyers, attorneys, and 
businesses on compliance with state and federal 
credit and collection laws. He received his J.D.,  

cum laude, from William Mitchell College of Law and his B.A. from 
Saint John’s University.

Katherine D. Pasker has joined the firm’s real 
estate team. As a real estate attorney who focuses 
on zoning and related regulatory approvals, as well 
as due diligence analysis for one of the nation’s 
largest wireless communications companies, 
Katherine is responsible for drafting agreements 
with federal, state, local, and tribal government 

entities, as well as counseling clients as to the attendant business and 
legal risks associated with those agreements. Katherine received her 
J.D., cum laude, from the University of Minnesota Law School and her 
B.A., cum laude, from the University of Utah.
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