
Getting divorced can be expensive and stressful, even in the best of times. When the economy is  

struggling, the values of retirement and investment assets have plummeted, homes have negative equity, 

and job loss is a real possibility, getting divorced can be even more stressful. Assets that individuals once 

believed would be available to financially help them through a divorce may no longer exist, and divorcing 

parties fear they will be left with nothing.

Courts today are very cognizant of the benefits of getting involved in a dissolution proceeding soon after 

its commencement, directing the parties to resources and programs designed to resolve the divorce as 

quickly, and as cost effectively, as possible.

In 2003, Hennepin County implemented the Initial Case Management Conference (“ICMC”). The ICMC 

was designed to avoid prolonged and expensive litigation by bringing the divorcing parties and their 

attorneys before their judicial officer to manage the case early in the process. Many other counties in 

Minnesota have adopted the ICMC process, including Ramsey, Washington, Anoka, St. Louis, Brown, 

Itasca, and Fillmore. At the ICMC, judges often refer the parties to any of three different dispute  

resolution processes: Financial Early Neutral Evaluations, Social Early Neutral Evaluations, or  

mediation. All of these processes are voluntary and confidential, and the parties work with a highly  

qualified neutral expert to help resolve the issues in their divorce proceeding. All of these processes  

have proven highly effective in resolving cases early and cost effectively. 

1.  Financial Early Neutral Evaluation - Many counties in Minnesota have implemented the use of  

  Financial Early Neutral Evaluations (“FENE”). In this process, the parties and their attorneys meet with  

  an agreed-upon neutral expert, either an experienced attorney or a financial expert, to resolve  

  property and support issues. This program has been highly successful in settling cases quickly and 

  reducing the cost of the divorce. The neutral expert works with the parties to identify the assets and  

  liabilities and formulates options on how to divide them so each party is receiving a fair and  

  equitable portion of the marital estate. The neutral expert also will assist with determining what,  

  if any, child support and/or spousal maintenance payments one party might pay to the other.  

  Neutral experts are typically very creative and can “think outside the box” to fashion a financial  

  agreement that will meet both parties’ needs and address specific concerns. The goal is to have a  

  report back to the court within 75 days. The process is completely confidential and, if the parties are  

  unable to settle their case in the FENE process, information and settlement discussions will not be  

  disclosed to the court. One benefit of the FENE process, and what sets it apart from mediation, is  

  that the neutral expert serves in an evaluative role and can state his or her opinion of how the judicial  

  officer might rule on financial issues in the case.

2.  Social Early Neutral Evaluations - Custody and parenting time issues can be very stressful  

  for the parties and, if a custody evaluation is needed, very expensive. A private custody evaluation  

  can cost between $5,000 and $10,000, and sometimes even more. A Social Early Neutral  

  Evaluation (“SENE”) adopts a team approach to help parties resolve custody and parenting time 

   issues by having the parties and their respective attorneys meet with two neutral experts, one man  

  and one woman. These neutral experts are typically either experienced family law attorneys or  

  psychologists who have worked extensively with families and children. The SENE process provides  

  a “reality check” for both parents regarding their parenting roles and what is best for their children. 
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a waiver, such as accepting partial payment or requiring that any 

waiver be in writing.

No Oral Modifications or Amendments. It is common to see a 

clause prohibiting contract amendments except by an agreement in 

writing. Such a “no oral modification” clause prevents claims by one 

side that the terms of the deal were “changed” after the contract was 

signed by casual conversation or course of dealing. You may wish 

to consider supplementing your no oral modification clause with a  

provision stating that contract changes can be made only by a 

writing specifying the change or modification that is signed by  

designated representatives of the parties.

Time is of the Essence. When an agreement states that “time is 

of the essence,” it means that failure to meet the deadlines specified 

in the contract is a material breach. If the boilerplate includes such 

a clause, consider carefully the significance of the time frames in the 

contract and your ability to perform within them.

Force Majeure. A “force majeure” (often referred to as “Acts of 

God”) clause allows a party to suspend or terminate the performance 

of its obligations under a contract in the event of an unexpected 

cataclysmic event, such as a flood, an earthquake, or other “act 

of God.” This prevents a party from incurring liability for breach of  

contract due to events not reasonably foreseeable or wholly  

outside of its control that render the performance of its obligations so  

difficult or costly as to make such performance commercially  

unreasonable. Take a hard look at the boilerplate force majeure 

clause. Is it drafted too broadly? Does it allow the other party 

to avoid contractual obligations it should be required to honor?  

Is “commercially unreasonable” defined? Does smaller profit excuse 

performance? Does an event allow a party to suspend performance 

or to terminate the contract? Your force majeure clause should be 

customized to fit the parties, the industry, and the specific type of 

contract involved. Be sure to include language clearly defining  

force majeure events and stipulate what is required of each party 

when a particular event occurs.

Counterparts. A counterparts provision merely says that each side 

may sign a separate – but identical – copy of the agreement and 

that the “counterpart” signature pages, together with the body of 

the agreement, will be considered one unified agreement. These are 

particularly useful when the parties cannot be together in the same 

place at the same time to sign the agreement. But there are risks 

even with this simple clause. You need to be sure that the agreement 

copies provided to each party are identical. With word processing 

and email allowing the rapid exchange of multiple drafts, a party may 

sign something other than the final draft of the agreement.

CONCLUSION
Standard boilerplate provisions are found in almost every contract 

and can help make the drafting of contracts more efficient and 

cost-effective. But thoughtless inclusion can fundamentally impact 

a contract’s legal meaning, defeat the contractual intent of the  

parties, and cause significant losses. No matter how standard these 

provisions may appear, it is best to check with legal counsel before 

signing any agreement.

  Again, the neutral experts serve in an evaluative role and will  

  offer their opinion on the outcome of a possible custody evaluation  

  or how the judicial officer might rule on custody and parenting  

  time issues. The SENE process also has been highly effective in  

  getting custody and parenting time matters resolved quickly,  

  avoiding an expensive custody evaluation, and helping the  

  parties maintain a co-parenting relationship after the divorce  

  is finalized.

3.  Mediation - Parties can mediate and settle their divorce even  

  before filing a dissolution proceeding with the court. Mediators  

  help parties cut through the facts of their individual case to  

  determine what is relevant, and what is not, and analyze the  

   

 

  issues that are important to each party to achieve a global  

  settlement. Using a mediator allows the parties to retain control  

  of their divorce and guide the process. Mediators can assist  

  parties and their counsel in a variety of ways, including  

  formulating settlement options of which neither side may have  

  thought to help resolve the divorce.

The courts have found that 70% of families who participate in the  

Early Neutral Evaluation processes or mediation resolve their cases, 

and do so in a short period of time. Obviously, not all divorce cases 

are going to be right for non-judicial resolution. When appropriate,  

utilizing these options can often result in a faster, more cost-effective 

settlement in which the parties direct the final outcome, rather than 

leaving the decision up to the courts.

Managing the Cost of Divorce continued from page 6




