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Obama’s Climate Action Plan 2013: Gridlock In Congress
And Other Challenges Ahead For McCarthy And The EPA

Steven Richardson

WILEY REIN LLP

It has been about ten weeks since
President Obama’s June 25 speech on
climate policy. In his long-awaited and
much-anticipated speech at Georgetown
University, President Obama described
his Climate Action Plan. It was billed as
a comprehensive strategy to reduce
greenhouse gas (GHG) emissions and
prepare for the impacts of global warm-
ing. Confounded by the partisan gridlock
in Congress, the President pledged to use
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his executive powers to advance climate
change policy by deploying clean energy,
building a 2Ist-century transportation
sector, cutting waste in homes, busi-
nesses, and factories, and reducing
greenhouse gas emissions.

The rollout was well done; the press
coverage was excellent; and the contro-
versies started almost immediately. Here
is a look at what has happened thus far
and what lies ahead:

* Gina McCarthy was confirmed as
Administrator of the U.S. Environmental
Protection Agency (EPA) on July 17. Her
confirmation was a part of the compro-
mise forged in the Senate following
Majority Leader Harry Reid’s (D-NV)
proposal to use the so-called nuclear
option by the Democratic majority in
order to win confirmation of seven of
President Obama’s long-delayed execu-
tive branch appointments. It was a last-
minute deal in which the White House

withdrew two of the nominations in
exchange for the other five being brought
to the floor for a vote, where they were
confirmed.

e McCarthy was a strong candidate
for EPA Administrator after serving as
EPA Assistant Administrator for the
Office of Air and Radiation since 2009.
Another asset as reported in The Wash-
ington Post, “McCarthy studied both
primitive cultures and primates, which
she insists has prepared her well for her
current task: ‘The study of primitive cul-
ture was the best education I could have
for working in government.””

e Since her confirmation, McCarthy
has been busy telling EPA’s story to a
broad set of stakeholders. In these
appearances, she has emphasized the
President’s message that time has run out
on waiting for Congress to act on issues
related to the warming of the planet, and
that it’s time to champion solutions that
can be effected through executive action,
as well as solutions developed at the
community or state level.

e In her first major policy address
after confirmation, McCarthy appeared at
a well-attended and favorably reviewed
event at Harvard Law School. Signifi-
cantly, she said that EPA could not and
should not “dictate solutions” but instead
must collaborate with state and local part-
ners. McCarthy described her job as
“chief collaborator” and explained, “I
don’t think it is my job out of the gate to
know what the path forward is. It is my
obligation to let those voices be heard
and listen to them.” Sounding both realis-
tic and ambitious, McCarthy told the
Harvard audience: “It is not supposed to
be easy. It is supposed to be hard ... cli-
mate change will not be resolved
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overnight, but it will be engaged over the
next three years — that I can promise
you.”

e Two days after her Harvard speech,
a delegation of West Virginia lawmakers,
officials, and coal industry executives
expressed cautious optimism after meet-
ing at the White House with McCarthy.
The session was reported to be a good
sign that EPA is willing to listen to con-
cerns about policies and regulations they
believe threaten the coal industry.

Shortly after the hopeful signals were
sounded after a meeting with stakehold-
ers at the White House, new signs of
gridlock emerged. This was when the
carbon tax reappeared on the political
scene. As a result, McCarthy’s words
about climate policy not being easy were
underscored. For some time, many
Republican lawmakers and pro-fossil
fuel advocates have claimed that the
Obama administration wants to impose a
carbon tax without congressional
approval. This belief is one of the pillars
of the House of Representatives’ drive to
“rein in EPA,” which has resulted in
landmark budget reductions and propos-
als to limit EPA regulatory authority,
as well as a requirement that all regula-
tions be approved by Congress.

e The smoking gun supporting these
carbon tax suspicions was supplied by an
unexpected source. For more than four
years, the Obama administration has pro-
posed measuring the cost and benefits of
its proposed regulations, among other
things, by a climate change standard
known as the social cost of carbon
(SCC). In May 2013, when the adminis-
tration published a new microwave effi-
ciency rule under existing authorities, its
SCC estimate' was suddenly (and some
charge inexplicably) 50 percent higher
than the administration’s own 2010 esti-
mate for SCC.

e The August recess is always a time
for political hijinks on all sides; this past
August was no exception. Both the pro-
ponents of climate policy and the oppo-
nents have gained headlines.

e Supporters of the President’s cli-
mate policy in the advocacy group Orga-
nizing for Action continued to call out
climate change deniers in Congress this
year, mostly through social media and

tools like its online congressional map.
On August 13, the group formed from
President Obama’s re-election campaign
took a more creative route to expose cli-
mate change denial in Congress by hand-
ing out trophies topped with silver
unicorns to more than 100 members of
Congress whom the group claimed “have
denied or dismissed the problem of cli-
mate change.”

e Not to be outdone, one of the recip-
ients, a senior member of the House
Committee on Science, Space and Tech-
nology, told his constituents at a town
hall that week that climate change is a
“total fraud.” The next night, he doubled
down, saying: “[the] whole idea [of man-
made climate change] is a ‘fraud’ perpe-
trated by people who “... want to create
global government to control all of our
lives.”

While much of the most recent cli-
mate debate has been outside of Con-
gress or on the floor of the House during
consideration of measures to limit EPA’s
authority or budget, a new front in the
climate change struggle was created in
the U.S. Senate. Newly minted Sen. Ed
Markey (D-MA) took over the chairman-
ship of the Senate Foreign Relations
Committee panel on International Devel-
opment and Foreign Assistance.
Markey’s subcommittee oversees the
U.S. Department of State’s participation
in United Nations climate talks, and he
would chair the first vote on any climate
treaty sent to the Senate to be ratified.
Among Markey’s many efforts during his
long House career were shaping climate
policy at the Energy and Commerce
Committee and at the former House
Select Committee on Energy Indepen-
dence and Global Warming. One of Pres-
ident Obama’s goals in his June 25
Climate Action Plan was leading efforts
to address climate change through inter-
national negotiations. With Markey’s
new role in the Senate, it appears that the
President has an ally in the effort.

Finally, as Congress reconvened in
September, there were more twists and
turns in the climate change story:

e In the wake of record-high temper-
atures and an unprecedented lobster
catch, Maine’s lobstermen and ocean sci-
entists were in agreement that “some-

thing has changed,” whether or not they
agree that humankind causes climate
change. In Maine, lobsters have started to
shed months earlier than usual and those
abundant “shedders” are driving prices
down. Other species are acting differ-
ently, shifting the mix and timing of local
catches and causing broad concern about
the long-term sustainability of the fishery
and the resultant impact on communities
and local commercial fishing coopera-
tives that rely heavily on lobster.

¢ House leaders abruptly pulled a bill
seeking to honor top scientists from the
suspension calendar after “conservative”
groups raised alarms about whether Pres-
ident Obama might use the new authority
to name three science laureates to
“inspire” school-aged kids to pursue
degrees in science and engineering. It
seems that this bipartisan measure might
result in elevating a climate change parti-
san scientist to greater visibility and
credibility by becoming a laureate. The
bipartisan sponsors promised a mark-up
and another try later this year.

e EPA promised to mark Pollution
Prevention Week, September 16 to 22, by
reminding Americans of six ways in
addition to supporting the President’s
Climate Action Plan to reduce carbon
pollution by finding energy efficient
appliances; buying a fuel efficient car;
saving water; picking “safer products”
that bear an EPA Design for the Environ-
ment label; using those pesticides to
manage your home and garden properly;
and, helping sports teams to go green!

Much was promised in June. Some
developments over the summer spell
promise, others suggest that the gridlock
cited by the President in his Georgetown
University address may continue to frus-
trate efforts to forge comprehensive strat-
egy to reduce greenhouse gas emissions
and prepare for the impacts of global
warming. Has time run out for Congress
to act, or will Congress continue to frus-
trate EPA’s efforts? What happens next is
unclear, but one thing is certain:
McCarthy’s prediction that shaping a
new climate policy will not be easy. Stay
tuned.

1 The SCC estimate cited here was used in a Depart-
ment of Energy publication. See: Final Rule at
http://www1.eere.energy.gov/buildings/appliance
_standards/rulemaking.aspx/ruleid/37#.



