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Internet service providers of all sizes should be aware that violations

of the Federal Communications Commission’s “net neutrality” rules

could lead to class action complaints seeking up to millions of dollars

in damages. As FCC Commissioner Ajit Pai has observed, the net

neutrality rules are a “gift to the plaintiffs’ bar” because they

“deputize trial lawyers to file class-action lawsuits if they contend that

any of these rules are being violated.”[1] Now that a federal court

has sustained the FCC’s net neutrality rules,[2] here are 10 things you

need to know to be prepared for class actions involving net neutrality.

1. The net neutrality rules permit only reasonable network

management practices. ISPs cannot block or throttle lawful content

and applications, but they are permitted to engage in reasonable

network management.[3] “A network management practice is

reasonable if it is primarily used for and tailored to achieving a

legitimate network management purpose, taking into account the

particular network architecture and technology of the broadband

Internet access service.”[4] Although the FCC has provided some

guidance regarding what practices constitute reasonable network

management,[5] the ambiguity surrounding which network

management practices are “reasonable” could open the door to

complaints alleging that a particular practice constitutes a net

neutrality violation.

2. The net neutrality rules also include a transparency requirement

with an express safe harbor format. The transparency rule requires

ISPs to “publicly disclose accurate information regarding the network

management practices, performance, and commercial terms of its
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broadband Internet access services.”[6] In 2016, the FCC approved broadband labels, which resemble

nutrition labels on food products, to provide consumers with “an easy way to understand provider prices,

performance, and network practices.”[7] While ISPs are not required to use the labels, ISPs “that voluntarily

adopt this format will be presumed to be in compliance with the requirement to make transparency

disclosures in a format that meets the needs of consumers.”[8] If the content of an ISP’s label is inaccurate or

misleading, however, the ISP could still be in violation of the transparency rule.

3. ISPs are also subject to Title II of the Communications Act. In addition to adopting net neutrality rules, the

FCC reclassified ISPs as common carriers subject to Title II of the Communications Act.[9] Although the FCC

declined to apply many provisions of Title II, ISPs remain subject to Sections 201 and 202 of Title II.[10] Section

201(b) states that common carriers cannot engage in any “unjust or unreasonable” practices.[11] Section 202

(a) prohibits “any unjust or unreasonable discrimination” in charges or practices.[12]

4. The net neutrality rules represent the FCC’s view of reasonable ISP practices under Title II. In adopting the

net neutrality rules, the FCC relied upon Sections 201 and 202 of Title II in addition to Section 706 of the

Telecommunications Act of 1996.[13] As the FCC explained, the net neutrality rules represent the FCC’s

“interpretation of sections 201 and 202 in the broadband Internet access context.”[14] Therefore, a violation of

the net neutrality rules could also be considered a violation of Section 201 and/or Section 202.

5. The threat of class action complaints comes from Title II. Title II allows a plaintiff to seek relief against

common carriers in federal court,[15] and common carriers are often sued in class actions alleging their

conduct violates Sections 201 and 202 or an FCC rule. ISPs could face similar class action complaints in

federal court alleging violations of the net neutrality rules or Title II.

6. The transparency rule creates the greatest risk of class action litigation. The transparency rule operates

similar to a consumer protection statute. Its sheer complexity will give creative plaintiffs counsel numerous

ways to allege that ISPs have adopted misleading or confusing disclosures. The FCC has already enforced the

transparency rule against large ISPs,[16] and class actions were filed soon thereafter.[17] ISPs must ensure

their advertisements and marketing materials are accurate and not misleading.

7. Interconnection disputes could also spawn consumer class actions. In order for an ISP to provide full

internet service, it must be able to “interconnect” with other ISPs and connecting networks. As traffic volume

continues to increase, the taxing of the capacity of the interconnection points could increase the likelihood of

disputes between ISPs and other network operators.[18] In the event such disputes lead to a termination of

service to certain ISPs, substantial degradation of service or increased prices, the door may be open for a

consumer class action. Although the FCC declined to apply the net neutrality rules to interconnection practices,

the FCC expressly stated that “commercial arrangements” for interconnection are governed by Title II,

specifically Sections 201 and 202.[19] To the extent an ISP or network operator finds itself in a commercial

dispute over interconnection capacity, it must take into account this potentially costly collateral result.
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8. ISPs likely cannot challenge the net neutrality rules as a defense to a class action. Courts have generally

not permitted defendants to argue that an FCC rule is unlawful or unconstitutional as a defense to a class

action.[20] Such collateral attacks on FCC rules are generally prohibited because the validity of FCC rules

must be challenged in the courts of appeals in a petition for review.[21] Therefore, ISPs probably cannot

argue that the FCC’s net neutrality rules are invalid as a defense to a class action.

9. Class actions may be referred to the FCC. Courts often stay or refer cases involving alleged violations of the

Communications Act or FCC rules to the agency under the primary jurisdiction doctrine.[22] A primary

jurisdiction referral allows the FCC to use its expertise to consider an alleged violation of the act or an FCC

rule in the first instance.[23] The FCC has invited courts to refer cases to the agency involving alleged

violations of the net neutrality rules, explaining that courts reviewing ISPs’ practices “in the first instance should

recognize the Commission’s primary jurisdiction in a context such as this.”[24]

10. Arbitration clauses may be used to defeat class actions. The Federal Arbitration Act requires courts to

enforce the validity of arbitration clauses in consumer contracts.[25] Courts have routinely disposed of class

action complaints where the plaintiffs bypassed arbitration clauses governing the disputes.[26] ISPs may be

able to use arbitration clauses in their customer agreements to defeat class actions alleging violations of the

net neutrality rules,[27] although the FCC has proposed to curb the use of these clauses in ISP contracts.[28]

Consumer class actions are on the rise, including class actions against common carriers for violations of the

Communications Act and FCC rules. The FCC’s net neutrality rules increase the likelihood of exposure to

litigation by allowing consumers to challenge ISPs’ network management practices and disclosures in court.

Compliance with the net neutrality rules is essential to protect against the threat of class action litigation.

 The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its

clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general information

purposes and is not intended to be and should not be taken as legal advice.
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